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Joseph Bartlett Eastman 


Legum Doctor 


‘‘Bachelor of Arts from Amherst College; you, from an apprentice- 
ship on the Massachusetts Public Service Commission, graduated more 
than two decades ago to the Interstate Commerce Commission. Thereon 
you have made yourself indispensable. Always you have been an eager 
student of public affairs. To you always the intricacies of detail and 
the far-flung ramifications of the laws of cause and effect pertaining to 
the transportation system of the country have been problems capable 
of solution in accord with the public good. Studious in approach to 
matters of your concern, keen of intellect in examination of these, care- 
ful in your appraisal of data, indefatigable in industry and sincere in 
purpose, you have won recognition for yourself as master in your field 
and as an invaluable public servant. I confer upon you the honorary 
degree of Doctor of Laws.’’ 

With that citation, President Ernest M. Hopkins of Dartmouth Col- 
lege conferred upon Chairman Eastman, of the Interstate Commerce 
Commission, the degree of Doctor of Laws! from Dartmouth, on June 
15, 1941. 

For one to be learned in the law it is not absolutely indispensable 
that he has a sheepskin conferring upon him a degree of Baccalaureus 
Legum or Magister Legum, any more than that law books must be bound 
in skeepskin to be legitimate law books. As an illustration, Attorney 
General Robert H. Jackson, recently nominated for the position of Asso- 
ciate Justice of the Supreme Court of the United States, did not have a 
degree from a law school prior to his admission to the bar. 

Not so many years ago reading law in a lawyer’s office was suffi- 
cient preparation for a prospective lawyer. Chairman Eastman has 
more than ‘‘read’’ law. Like Attorney General Jackson, Chairman 
Eastman attended law school, but did not conclude the course. He has 
always been a thorough student of practically all phases of transpor- 
tation law. This is manifested by mere reference to some of his past 
employments. As Secretary of the Public Franchise League he dealt 
with local public utility companies. While so engaged he became asso- 
ciated with former Justice Louis D. Brandeis, of the Supreme Court 
of the United States, whose experience in transportation law covered 
practically the entire horizon. Later, Chairman Eastman was special 
representative of the employees of various street railway companies in 
wage arbitration cases. Still later, he was for four years a member of 
the Massachusetts Public Service Commission. Since 1919 he has served 
a a member of the Interstate Commerce Commission, except to the ex- 
tent that he was relieved of some of the duties of that office while serving 


as Federal Coordinator of Transportation for a three-year term, begin- 
ning in 1933. 


-—_—.. 


1Similar degree was also conferred upon Honorable Frank Knox, Secretary 
of the Navy, and Wendell L. Wilkie, at the same time 
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Dartmouth is not Mr. Eastman’s Alma Mater. He received his 
A.B. at Amherst College. On the paternal side of his ancestry Dart- 
mouth had much significance. While the Chairman has received a sim- 
ilar degree from several other colleges and universities he undoubtedly 
prizes this from Dartmouth most highly; for his great grandfather, 
Moses Eastman, was a graduate of Dartmouth and a member of its 
Board of Trustees; his grandfather, Joseph B. Eastman, graduated 
from Dartmouth; and his grandfather’s first cousin, Samuel Colcord 
Bartlett, was President of Dartmouth. 

As indicated in President Hopkins’ citation, Chairman Eastman is 
a master in the field of transportation law. 
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A Message From President McCollester 


June 3, 1941. 
TO THE MEMBERS OF THE ASSOCIATION OF 
INTERSTATE COMMERCE COMMISSION PRACTITIONERS 


The President of the United States in his proclamation of May 27th 
said : 


“| call upon all loyal citizens to place the nation’s needs first in mind and in 
action to the end that we may mobilize and have ready for instant defensive use 


all of the physical powers, all of the moral strength and all of the material resources 
of this nation.” 


To us who are directly concerned with the transportation of the 
nation’s goods, with the agencies furnishing that transportation, and 
with their regulation, the President’s call must have a special meaning. 
It goes without saying that all the members of this Association will do 
their part in the defense effort. 

Defense means not alone guarding our land from military invasion, 
but also keeping active and alive the ideals of our democracy and the 
essential characteristics of our national life, for which our ancestors 
fought and which were expressed in the Declaration of Independence 
and the Bill of Rights, a task which is the more important because it is 
the more difficult under the pressure of the emergency. All of these are 
in grave danger if we do not, as the President says, ‘‘place the nation’s 
needs first in mind and in action.’’ But they may be in equal danger if 
at the same time we fail to keep constantly in mind that the purpose of 
the defense effort is to preserve not alone our territorial integrity but our 
free institutions and the democratic way of life. 

Our daily affairs should be pursued as normally as possible, as a 
demonstration that the citizenry of a democracy can keep its sanity in 
times of national stress. But we must also appreciate that ‘‘business as 
usual’? may have to yield to the demands of the great cause to which 
the nation is committed. For if our national independence were destroy- 
ed by the forces of oppression which are loose on the world, with it would 
go all hope of future ‘‘ business as usual’’ in the democratic way. 

_ The regulation of the agencies of transportation through the ma- 
chinery of the Interstate Commerce Commission and the courts is one 
of the outstanding demonstrations of the democratic method in relation 
to the nation’s business. Its essentials must not be lost or forgotten. 
In these days of national emergency it is more important than ever that 
whenever there is substantial need for redress of wrongs, the machinery 
of the Commission and the courts shall be maintained to function in 
full independence and vigor. But the Commission will have heavy duties 
Placed upon it by the emergency and it should not be burdened with 
matters which might seem important in other times but should now 

nk into minor significance or be deferred. Then, too, the various 
carriers and shippers will be confronted with conditions and require- 
ments far different from those which normally exist and which will de- 
mand a different valuing of rights and duties. 
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These considerations will impose on us a responsibility calling for 
the exercise of the highest judgment, integrity and moral courage. We 
shall owe to all our clients the duty of advising them fully, frankly, 
and honestly as to their legal rights, for even in times of emergency ours 
must be a government of laws. At the same time we must do our best to 
make sure that they fully appreciate the gravity of the situation, that 
they understand the duties which are upon them in the national emerg- 
ency as well as the rights which they may claim, and that they view their 
individual problems in their proper perspective in relation to the needs 
of the nation as a whole. 

Let us, therefore, not burden the Commission nor dissipate our 
own efforts and those of our clients in controversies of only minor con- 
cern and let us conduct our own affairs and encourage and aid our 
associates and clients to conduct theirs in such a way as honestly, sin- 
cerely and effectively to respond to the President’s call. 

As an organization our Association should play its part. I believe 
that there is much that it can do in furthering the national defense 
effort and in aiding our members in so doing. With this in view I am ap- 
pointing a special committee whose duty and function it shall be to study 
and put into effect means by which our Association can be useful in the 
common cause, by which information relating to the national defense 
problems may be disseminated to our members, and by which we may 
aid in the united effort of the nation to preserve our country and its 
democratic institutions which alone for all of us make life worth living. 


ParKER McCoLLester, 
President. 





Special Committee On National Defense 
Appointed 


On June 9th President McCollester appointed a special committee on 
cooperation in the national emergency. The duties of this committee 
are to devise ways and means by which our Association and its member- 
ship can contribute to the national effort and to disseminate to our 
membership information as to problems arising from the emergency as 
they affect transportation. 

The members of this special committee are: Harry C. Ames, Chasr- 
man, R. V. Fletcher, M. G. de Quevedo, Joseph C. Colquitt, Dabney T. 
Waring, John S. Burchmore, N. J. Brennan, E. H. Thornton and T. @. 
Differding. 
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New Committee Appointed to Revise Constitution 
and By-Laws of Association 


Wilbur LaRoe, Jr., has been selected to serve as Chairman of a 
special committee to revise the Constitution and By-Laws of the Asso- 
ciation. The other members of the Committee are Charles E. Bell, John 
E. Benton, Ernest S. Ballard and Walter R. McFarland. In accordance 
with the provisions of our Constitution at present, this committee will 
make its suggestions available to the membership at least twenty days 
before the 12th annual meeting. 





Philip H. Porter Appointed to Nominations 
Committee 


President McCollester has appointed Philip H. Porter, Esquire, to 
fill the vacancy on the Nominations Committee occasioned by the death 
of one of its members, Honorable John J. Esch. 





Association’s Convention to be Held at Hotel 


Commodore 


The New York Committee on Arrangements for the 12th Annual 
Meeting has selected the Hotel Commodore, New York City for the 
meeting to be held on October 9-10, 1941. 





Mrs. E. R. Buchanan Appointed Secretary to Chairman Eastman 


Mrs. Edna R. Buchanan, who has been in the office of Chairman 
Eastman for fifteen years, has been appointed Secretary to Mr. East- 
man as of July Ist. 

Mrs. Buchanan succeeds Mr. Milton E. Diehl, who has been made 
Executive Assistant to Mr. G. E. Talmage, Jr., Director of the Bureau 
of Water Carriers as of the same date. 





“To Strengthen the Defenses of Democracy” * 


By Cuarues Evans Hueues, C. J. 


The community looks to our judges for competency, efficiency and 
impartiality, without which codes merely add to an accumulation of 
legal futilities. Competency, meaning learning in the law and trained 
skill in its application; efficiency, meaning the avoidance of waste mo- 
tion, the bringing of litigation to its essential points and promptness in 
decision ; impartiality, which means that the scales of justice are not 
weighed by prejudice or favor. It is the privilege and duty of the 
judiciary to demonstrate the capacity of democratic government to have 
the people’s laws administered without ‘‘an evil eye and an unequal 
hand.’’ The community also looks to the administrative agencies, which 
are multiplied in response to social needs, for competency, efficiency and 
impartiality in their respective spheres. So far as they exercise the 
prerogative of hearing and deciding controversies under legal authority, 
albeit with their own appropriate technique and flexibility, they must 
command themselves by exhibiting essential judicial virtues. 

In this sphere of judicial activity, we are not crusaders save as we 
are zealous in upholding the majesty of the law and are keenly intent 
upon hearing and deciding the controversies between man and man, 
and between government and citizen, according to the law and not with 
any ulterior policy or purpose. Democracy cannot escape its pressure 
groups. Each interest has its imperious demands. These groups compete 
in the market place, in the forums of public opinion, in popular elections, 
and in our legislative halls, but they have no place in the halls of judicial 
administration. 

The lamps of justice are dimmed or have wholly gone out in many 
parts of the earth, but these lights are still shining brightly here. We 
are engaged in harnessing our national power for the defense of our way 
of life. But that way is worth while only because it is the pathway of 
the just. It is our high privilege, although our task may seem prosaic, to 
strengthen the defense of democracy by commending to public confidence 
and esteem the working of the institutions of justice in both state and 
union. 


*From an address by the Chief Justice before the meeting of the American 
Law Institute, Washington, D. C, May 6, 194 
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Reparation in Motor Carrier Cases 


By Warren H. Wacner* 


The law applicable to reparation! for the exaction of unlawful rail 
rates is fairly well settled by legislation and numerous court decisions. 
That is not so as to motor carrier rates. 

Originally the act to regulate commerce did not confer proper 
authority to enforce in court an award of reparation in rail rate cases 
issued by the Interstate Commerce Commission. In the Motor Carrier 
Act, 1935, there is even less statutory authority over reparation than 
there was in the original act to regulate commerce. It appears that 
many of the views (especially the early ones) expressed by the courts 
and the Commission as to reparation under the act to regulate commerce 
as to rail rates, may be helpful in determining what reparation is ob- 
tainable as to motor carrier rates. At least, that will be so until Con- 
gress amends the latter act (if it ever does), and confers upon the 
Commission jurisdiction to award reparation in motor carrier cases, as 
it did in rail cases. 

Up to this writing the litigation on this subject has been quite 
limited. However, as some truck rates become more nearly equal to the 
rail levels, as rate-making principles applicable to rail rates are applied 
more and more to truck rates, ete., actions for damages for motor 
carrier rate exactions will undoubtedly increase. 

Three complaints filed with the Commission present the types of 
cases which may multiply after the law on the subject is clarified. 

The first case filed with the Commission presenting the question 
has not been decided up to this writing. That is MC C-49, Kingan & Co. 
v. Olson Transportation Co., et al., filed May 14, 1937.2 In that case 
the joint class rates charged on cheese from Green Bay, Wis., through 
Chicago, Ill., to Indianapolis, Ind., were higher than the combination of 
commodity rates contemporaneously in effect. 

The second case filed with the Commission dealing with the subject 
was MC ©-60, W. A. Barrows Porcelain Enamel Co. v. Cushman M. 
Delivery. That case was decided February 16, 1939, by Division 5 of 
the Commission, Commissioners Eastman, Lee and Rogers. (11 M. C. C. 
365) In that case three questions were presented: (1) Did a certain 
exception rating apply; (2) if it did, was it preferential to apply that 
rating when the commodity was packed in inner containers in barrels, 
boxes, or crates, and prejudicial to apply a higher rating on the same 
commodity when packed in bags; and, (3) if prejudice was found, 
could reparation be awarded. The Division found the exception rating 
applicable when shipped in the first type of containers; but held that 


* Editor-in-Chief, I. C. C. Practitioners’ Journal. 
., 2A term largely used in interstate commerce practice. The act uses the term 
damage.” Proceedings for reparation before the Commission correspond to actions 
at law sounding in tort. Southern Pine Lumber Co. v. So. Ry. Co., 14 1. C. C. 195. 
2In this case Mr. George Patterson Boyle, counsel for complainant, ably treats 
the subject of this article in his brief and exceptions. 
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the higher rates applied to the commodity when packed in bags were 
not prejudicial, and dismissed the complaint. It will be noted that the 
Commission ruled upon the applicability in the past of the ratings 
dependent upon the type of container used. (11 M. C. C. 365, 369, 370) 

There is a third case before the Commission, also still undecided, 
It is MC C-63, Hausman Steel Co. v. Seaboard Freight Lines, Inc., et al. 
This case presents a question of misrouting. 

Therefore, the Kingan and Hausman cases open the door for further 
consideration by the Commission of the jurisdictional question. There 
appears to be no likelihood that the Barrows case will be reopened for 
reconsideration. If the Commission should conclude that it erred in 
the Barrows case, it will no doubt so indicate when it decides either 
the Kingan or Hausman case. 


At common law a shipper could maintain an action at law to recover for 
the exaction of an unreasonable rate. 


Many years ago the Supreme Court took occasion to refer to the 
existence at common law of the right of action for damages from the 
exaction of an unreasonable rate by a carrier. (Unquestionably those 
principles applicable to horse-drawn vehicles or railroads had equal 
application to motor carriers prior to the motor carrier act.) 

In Texas & Pac. Ry. v. Abilene Cotton Oil Co., 204 U. S. 426, 436, 
(1907) the Court said: 


“Without going into detail, it may not be doubted that at common law, where a 
carrier refused to receive goods offered for carriage except upon the payment of an 
unreasonable sum, the shipper had a right of action in damages. It is also beyond 
controversy that when a carrier accepted goods without payment of the cost of car- 
riage or an agreement as to the price to be paid, and made an unreasonable exaction 
as a condition of the delivery of the goods, an action could be maintained to recover 
the excess over a reasonable charge. And it may further be conceded that it is now 
settled that even where, on the receipt of goods by a carrier, an exorbitant charge is 
stated, and the same is coercively exacted either in advance or at the completion of 
the service, an action may be maintained to recover the overcharge. 2 Kent. Comm. 
599, and note a; 2 Smith Lead. Cas., pt. 1, 8th ed., Hare & Wallace notes, p. 457.” 


It is questionable whether a shipper could maintain an action a 


common law to recover for the exaction of a discriminatory or pre- 

judicial rate. 

Whether a shipper could recover damages at common law for the 
exaction of a discriminatory or prejudicial rate is not as definitely settled 
as was the law as to unreasonable rates. 


In the Abilene Cotton Oil Co. Case (204 U. S. 426, 439) the Court 
said : 


“When the act to regulate commerce was enacted there was contrariety of opin 
ion whether, when a rate charged by a carrier was in and of itself reasonable, the per- 
son from whom such a charge was exacted had at common law an action against the 
carrier because of damage asserted to have been suffered by a discrimination against 
such person or a preference given by the carrier to another. Parsons v. Chicago & 
Northwestern Ry., 167 U. S. 447, 455; Interstate Commerce Commission v. Baltimore 
& Obio R. R., 145 U. S. 263, 275.” 
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One of the principal purposes of the original act to regulate com- 

merce, and many of its subsequent amendments, was to eliminate all 
forms of discrimination and prejudice. As will be pointed out later, 
if different courts could pass upon the reasonableness of rates (even in 
the past) different rates would result to the prejudice of one and pre- 
ference of another shipper which those enactments were intended to 
revent. 
, So far as rail rates are concerned, the act provides for relief from 
the exaction of discriminatory or prejudicial rail rates. Therefore the 
existence or non-existence of a method of securing reparation as to them 
is no longer doubted. The motor carrier act does not provide for 
reparation for the exaction of discriminatory or prejudicial rates paid 
in the past. 

However, the motor carrier act prohibits discriminatory and pre- 
judicial motor carrier rates. If the Commission passes upon such rates, 
could an action be brought in court for damages growing out of the past 
exaction of such rates? The question before the court would not be 
whether the rates were discriminatory or prejudicial. That question 
would have been decided by the Commission. The question before the 
court would be whether and to what extent plaintiff was damaged by 
that discrimination or prejudice. 

But as it is extremely difficult to prove damage in a discrimination 
or prejudice case, even before the Commission, there is little occasion to 
consider that type of case further at this time. 

The Barrows Case was one based upon prejudice. It was decided 
by the Commission. But the finding was that no prejudice existed. If 
the Commission had found the rates prejudicial in the Barrows Case, 
plaintiff would unquestionably have had to resort to court action to 


recover any damage he may have been able to prove as a result of that 
prejudicial rate basis. 


May the court or must the Commission determine if there was any past 
unlawfulness of motor carriers rates? 


The question as it relates to rail rates has been fairly well settled 
by the courts. That is not true as to motor carrier rates. However, 
many of the principles applicable to rail rates would appear to apply 
also to motor carrier rates, so some of the court decisions as to rail rates 
will be cited. 

It appears that as a result of the legislation by Congress, and in 
order consistently to carry out the purposes of that legislation, the 
determination of past unlawfulness of rail rates was in part taken from 
the courts and placed within the exclusive jurisdiction of the Commis- 
sion, and in part left with the courts. 

The original act to regulate commerce provided that any shipper 
may prosecute a claim for damages before the Commission. (Sec. 9) 

¢ Commission was required to make a recommendation as to what 
reparation should be made. (Sec. 14) The Commission was required to 
furnish the carrier with a copy of its report. (Sec. 15) And if the order 
Was not complied with, resort might be made to a federal equity court 
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for redress. (Sec. 16) However, the Seventh Amendment of the Con- 
stitution guaranteed jury trials in all common law actions involving 
more than twenty dollars, and courts of equity were without power to 
enforce an award. Therefore, by amendment in 1889 jury trials were 
provided. (See Annual Report of the Commission for 1891, p. 10) 
The amendment of section 16 in 1906 gave more definite power over 
reparation to the Commission as to rail cases. 

In general the present statutory provisions relating to reparation in 
rail cases may be summarized as follows: The interstate commerce act 
declares it unlawful for a rail carrier to subject any person or traffic 
to an unreasonable rate or charge (Sec. 1), or to any undue or unreason- 
able prejudice or disadvantage (Sec. 3), or to charge more than required 
by the published tariff (Sec. 6), ete., and imposes upon rail carriers 
liability for the full amount of damages sustained by any person in 
consequence of any such violation of the act. (Sec. 8.) A person so 
injured may either make complaint to the Commission or bring suit for 
damages in a district court; but he shall not have the right to pursue 
both remedies, and must elect which method he will adopt. (Sec. 9.) 
If the Commission shall determine that complainant is entitled to an 
award of damages it shall make an order directing the carrier to pay 
him the sum to which he is entitled on or before a day named. Sec. 16(1). 
If the carrier does not comply with such order, the complainant may 
file in the United States district court or in any state court a petition 
‘*setting forth briefly the causes for which he claims damages, and the 
order of the Commission in the premises. Such suit in the district court 
of the United States shall proceed in all respects like other civil suits 
for damages, except that on the trial of such suit the findings and order 
of the Commission shall be prima facie evidence of the facts therein 
stated’’. Sec. 16(2). (In large part this paragraph is copied from 
Baltimore & O. R. Co. v. Brady, 288 U. 8S. 448, 456.) 

If we consider the different wording of various provisions of parts 
I and II, and give full recognition to the omissions from part II of 
provisions similar to some in part I, it may be concluded that the Com- 
mission has no power over past unlawfulness. 

Some seem to give significance to the difference in wording as to 
reasonableness of rail and motor carrier rates. For instance, in part 
I it is required that ‘‘all charges made for any service rendered or to 
be rendered in the transportation of . . . property . . . shall be just and 
reasonable, and every unjust and unreasonable charge for such service 
or any part thereof is prohibited and declared to be unlawful.’’ Section 
1(5) And, as to motor rates it is provided that ‘‘it shall be the duty of 
every common carrier of property by motor vehicle . . . to establish, 
observe, and enforce just and reasonable rates.’’ Section 216(b). The 
motor carrier act carries no provision similar to section 1(5). That 3, 
some take the position that an unreasonable rail rate is unlawful from 
the time it takes effect; whereas under the motor carrier act the rate 
becomes unlawful only at the time it is so found by the Commission, 
and not before that time. ‘ 

The position has been taken that the Commission is vested with 
full authority to determine the applicability of a given rate to a ship- 
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ment, either present or past, i. e., which out of two or more rates is 
the proper one to apply. That position is founded upon section 217(b) 
of the motor carrier act which provides that a common carrier by motor 
yehicle shall not charge more nor less than its tariff rate; and section 
204(d), which states that after notice and hearing, if the Commission 
finds that a ‘‘motor carrier . . . has failed to comply with any such pro- 
vision or requirement (of this part), the Commission shall issue an 
appropriate order to compel the carrier . . . to comply therewith.’’ 

It will be noted that where joint rates between motor carriers, or 
between motor and rail carriers were established by the Commission, the 
Commission may order retroactive readjustment of any divisions it may 
find just, reasonable and equitable. Sec. 216(f). In other words, the 
Commission is specifically given jurisdiction over past motor carrier 
divisions, but not past unreasonableness of rates. 

Of course, any final order made under part II is subject to the 
same right of relief in court by any party in interest as is provided in 
respect to orders of the Commission made under part I. Section 205(h). 
But there is no specific provision in the motor carrier act for a ‘‘final 
order’’ as to past unlawfulness or reparation. 

The leading case on the question of jurisdiction over past reason- 
ableness of rail rates, and the one in which the principles are most 
exhaustively discussed, is the Abilene Cotton Oil Co. Case. (Texas & 
Pacific Ry. v. Abilene Cotton Oil Co., 204 U. S. 426 decided February 
25, 1907.) The decision in that case is founded upon the theory that 
the act to regulate commerce demanded uniform application of rates, 
and that that could only be obtained if the body to whom the deter- 
mination of reasonableness and the non-discriminatory nature of rates 
was delegated—the Interstate Commerce Commission—expressed its 
views upon the rates in question. It should be kept in mind that at the 
time that decision was rendered, the Commission had authority to pass 
upon the reasonableness of rail rates in the past. The motor carrier act 
does not specifically confer similar jurisdiction upon the Commission as 
to motor carrier rates. Of course, there is no prohibition against it. 
_ _ Before quoting at length from the Abilene Cotton Oil Co. Case, 
it is interesting to note what the Commission said in its annual report 
for the year 1916 (page 76) : 


“In connection with the question of reparation on account of an unreasonable rate 
charged it should be borne in mind that the standard of reasonableness under our act 
Is not a definite fixed standard. That is to say, whether a certain rate is reasonable 
or not often can not be known by the carrier until the Commission has passed upon it. 

ow, in seeking reparation on account of an unreasonable rate, complainants fre- 
quently invoke the common law in support of their claims, but we have been referred 
to no common-law case where the standard exceeded by the carrier was not a fixed 
definite standard which the carrier knew and was bound to observe. The act con- 
templates that we shall find rates reasonable or unreasonable according to whether, 
in Our opinion, the rate bears a proper relation to the service rendered. But this is 
Preeminently a question upon which opinions of the Commission and of the carriers 
may differ, and the act contemplates an original exercise of the carriers’ judgment.” 


In the Abilene Cotton Oil Company Case, that company claimed 
the charges assessed by the railroad on cottonseed from points in Louis- 
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iana to its factory in Abilene, Texas, were unreasonable, and it sought 
reparation. The Court said, 204 U. S. 426, 439: 


“When the general scope of the act is enlightened by the considerations just 
stated, it becomes manifest that there is not only a relation, but an indissoluble 
unity between the provision for the establishment and maintenance of rates until 
corrected in accordance with the statute and the prohibitions against preferences and 
discrimination. This follows, because unless the requirement of a uniform standard 
of rates be complied with it would result that violations of the statute as to prefer- 
ences and discrimination would inevitably follow. This is clearly so, for if it be that 
the standard of rates fixed in the mode provided by the statute could be treated on 
the complaint of a shipper by a court and jury as unreasonable, without reference to 
prior action by the Commission, finding the established rate to be unreasonable and 
ordering the carrier to desist in the future from violating the act, it would come to 
pass that a shipper might obtain relief upon the basis that the established rate was 
unreasonable, in the opinion of a court and jury, and thus such shipper would re- 
ceive a preference or discrimination not enjoyed by those against whom the schedule 
of rates was continued to be enforced. This can only be met by the suggestion that 
the judgment of a court, when based upon a complaint made by a shipper 
without previous action by the Commission, would give rise to a change of the 
schedule rate and thus cause the new rate resulting from the action of the court to be 
applicable in future as to all. This suggestion, however, is manifestly without merit, 
and only serves to illustrate the absolute destruction of the act and the remedial 
pores which it created which would arise from a recognition of the right asserted. 

or if, without previous action by the Commission, power might be exerted by courts 
and juries generally to determine the reasonableness of an established rate, it would 
follow that unless all courts reached an identical conclusion a uniform standard of 
rates in the future would be impossible, as the standard would fluctuate and vary, 
dependent upon the divergent conclusions reached as to reasonableness by the various 
courts called upon to consider the subject as an original question. Indeed the recog- 
nition of such a right is wholly inconsistent with the administrative power conferred 
upon the Commission and with the duty, which the statute casts upon that body, 
of seeing to it that the statutory requirement as to uniformity and equality of rates 
is observed. Equally obvious is it that the existence of such a power in the courts, 
independent of prior action by the Commission, would lead to favoritism, to the 
enforcement of one rate in one jurisdiction and a different one in another, would 
destroy the prohibitions against preferences and discrimination, and afford, moreover, 
a ready means by which, through collusive proceedings, the wrongs which the statute 
was intended to remedy could be successfully inflicted. Indeed no reason can be 
perceived for the enactment of the provision endowing the administrative tribunal, 
which the act created, with power, on due proof, not only to award reparation to a 
particular shipper, but to command the carrier to desist from violation of the act 
in the future, thus compelling the alteration of the old or the filing of a new schedule, 
conformably to the action of the Commission, if the power was left in courts to grant 
relief on complaint of any shipper, upon the theory that the established rate could be 
disregarded and be treated as unreasonable, without reference to previous action b 
the Commission in the premises. This must be, because, if the power existed in bot 
courts and the Commission to originally hear complaints on this subject, there might 
be a divergence between the action of the Commission and the decision of a court. 
In other words, the established schedule might be found reasonable by the Commis- 
sion in the first instance and unreasonable by a court acting originally, and thus a 
conflict would arise which would render the enforcement of the act impossible.” 


It will be observed that section 9 of the act provides that the 
person injured may complain to the Commission, or sue in court for 
damages in rail cases. That alternative is not so obvious as it seems to 
be stated in the act. This is clearly outlined by the decisions in the 
Abilene Cotton Oil Company Case hereinbefore quoted from, and in 
Great Northern Railway Co. v. Merchants Elevator Co., 259 U. S. 285. 
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In the Merchants Elevator Co. Case, the shipper sought refund of 
an amount alleged to have been exacted in violation of the rail carriers’ 
tariff. In that case the court, discussing several prior decisions, ex- 
plained the subject at some length. 


“It is true that uniformity is the paramount purpose of the commerce act. . But 
itis not true that uniformity in construction of a tariff can be attained only through 
a preliminary resort to the Commission to settle the construction in dispute. Every 
question of the construction of a tariff is deemed a question of law; and where the 
question concerns an interstate tariff it is one of federal law. If the parties properly 
preserve their rights, a construction given by any court, whether it be federal or state, 
may ultimately be reviewed by this court either on writ of error or on writ of 
certiorari and thereby uniformity in construction may be secured. Hence, the 
attainment of uniformity does not require that in every case where the construction of 
a tariff is in dispute, there shall be a preliminary resort to the Commission. 

“Whenever a rate, rule or practice is attacked as unreasonable or as unjustl 
discriminatory, there must be preliminary resort to the Commission. Sometimes this 
is required because the function being exercised is in its nature administrative in 
contradistinction to judicial. But ordinarily the determining factor is not the char- 
acter of the function, but the character of the controverted question and the nature 
of the enquiry necessary for its solution. To determine what rate, rule or practice 
shall be deemed reasonable for the future is a legislative or administrative function. 
To determine whether a shipper has in the past been wronged by the exaction of an 
unreasonable or discriminatory rate is a judicial function. Preliminary resort to the 
Commission is required alike in the two classes of cases. It is required because the 
enquiry is essentially one of fact and of discretion in technical matters; and uni- 
formity can be secured only if its determination is left to the Commission. Moreover, 
that determination is reached ordinarily upon voluminous and conflicting evidence, for 
the adequate appreciation of which acquaintance with many intricate facts of trans- 

rtation is indispensable; and such acquaintance is commonly to be found only in a 

y of experts. But what construction shall be given to a railroad tariff presents 
ordinarily a question of law which does not differ in character from those presented 
when the construction of any other document is in dispute. 

“When the words of a written instrument are used in their ordinary meaning, 
their construction presents a quéstion solely of law. But words are used sometimes 
in a peculiar meaning. Then extrinsic evidence may be necessary to determine the 
meaning of words appearing in the document. This is true where technical words or 
phrases not commonly understood are employed. Or extrinsic evidence may be 
necessary to establish a usage of trade or locality which attaches provisions not ex- 
pressed in the language of the instrument. Where such a situation arises, and the 
peculiar meaning of words, or the existence of a usage, is proved by evidence, the 
function of construction is necessarily preceded by the determination of the matter 
of fact. Where the controversy over the writing arises in a case which is being 
tried before a jury, the decision of the question of fact is left to the jury, with in- 
structions from the court as to how the document shall be construed, if the jury finds 
that the alleged peculiar meaning or usage is established. But where the document 
to be construed is a tariff of an interstate carrier, and before it can be construed, it is 
necessary to determine upon evidence the peculiar meaning of words or the existence 
of incidents alleged to. be attached by usage to the transaction, the preliminary de- 
termination must be made by the Commission; and not until this determination has 

en made, can a court take jurisdiction of the controversy. If this were not so, that 
uniformity which it is the purpose of the commerce act to secure could not be 
attained. For the effect to be given the tariff might depend, not upon construction 
of the “om question of pond oe upon whether or not a particular judge or 
jury had found, as a fact, that the words of the document were used in the peculiar 
sense attributed to them or that a particular usage existed.” 


_ It will therefore be noted that whether initial resort to the Com- 
mission must be had, or whether one may go directly to court, depends 
upon the nature of the alleged unlawfulness of the rate charge. 
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The recent trend of the Supreme Court decisions giving still greater 
sanctity than heretofore accorded to the findings of administrative 
bodies, and subjecting them to less attack in the courts, gives much 
support to the view that the Supreme Court today would undoubtedly 
follow closely the views expressed in the Abilene Cotton Oil Company 
Case and the Merchants Elevator Company Case, on the question of 
past unlawfulness of motor carrier rates. (See Armour & Co. v. Alton 
R. Co., 85 L. ed. Adv. Ops., 483, decided by the Supreme Court February 
3, 1941.) 

The only expression on the question that has come from the Com- 
mission in motor carrier cases is found in the Barrows Case, wherein 
Division 5 (Commissioners Eastman, Lee, and Rogers) discussed the 
subject as follows: 


_, The initial tariffs filed by common carriers by motor vehicle under the pro- 
visions of section 217(a) of the act became effective April 1, 1936. Since that date 
common carriers by motor vehicle have been prohibited from charging rates other 
than those published in their tariffs and the rates so published have been lawful only 
in the event that they have been reasonable and non-discriminatory. Under section 
216(e) of the act we are authorized to entertain —r alleging violations of 
sections 216 and 217 and to prescribe lawful rates for the future. We consider asa 


necessary part of this power the authority to examine the entire rate situation under 
consideration and determine what rates were applicable and lawful on past shipments 
when that issue is raised. When issues as to the applicability and lawfulness of rates 
are presented in complaints, the parties are entitled to a determination of those issues 
although the rates in effect when the shipments moved may have been changed prior 


to our determination of the issues. Findings on the applicability and lawfulness of 
charges on past shipments, if they served no other purpose, would be valuable future 
guides to shippers and carriers. Although we are without power to award reparation 
under the Motor Carrier Act, 1935, we construe the provisions thereof as conferri 
wer on us to make findings whether rates charged in the past were applicable a 
awful. This conclusion is, we believe, supported by the reasoning of the United 
States Supreme Court in Texas & P. Ry. Co. v. Abilene Cotton Oil Co., 204 U. S. 426.” 


Some take the position that the decision in the Barrows Case is 
unsound both in law and in expediency. They feel that the decision in 
the Barrows Case is an attempt to read into the motor carrier act powers 
which are indissolubly bound up with a power to award reparation, and 
this in spite of the intentional failure of Congress to confer power on 
the Commission, and in the absence of the slightest hint of statutory 
authority for making findings of fact which would constitute a founda- 
tion for an award of reparation. 

It may be noted that in that case this subject received practically 
no discussion on brief by the parties. A better vehicle for use in passing 
upon this question would have been the Kingan Case (the first filed with 
the Commission). In it counsel treated the subject quite exhaustively. 

It will be observed that in the Barrows Case the Commission said 
nothing bearing upon the necessity for preliminary resort to the Com- 
mission as to past unreasonableness prior to seeking damages in court. 
In fact, it spoke of an entirely different use or need for such determina 
tion. It merely said that ‘‘findings on the applicability and lawfulness 
of charges on past shipments, if they served no other purpose, would 
be valuable future guides to shippers and carriers.’’ About all the 
Commission said was that it had the power if it cared to exercise it; 
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or to put it another way, that there was nothing to prevent the Com- 
mission from making such findings. 

Section 216(a) says a shipper may complain that a motor carrier’s 
rate ‘‘Is or will be’’ unreasonable, unjustly discriminatory or unduly 
prejudicial, or in excess of the tariff rate. Also, after hearing, if the 
Commission finds a rate ‘‘is or will be unjust or unreasonable, or un- 
justly discriminatory or unduly preferential or unduly prejudicial,’’ 
it shall determine and prescribe ‘‘the lawful rates thereafter to be 
observed.’’ The word ‘‘thereafter’’ of course means after the hearing. 
And several state courts have held that ‘‘is’’ used in other statutes 
means in the future; that the perfect tense, such as ‘‘has been,’’ is not 
contemplated ; and that it never means the past.® 

In this connection it is interesting to note the wording of section 
204(d) of the motor carrier act, and the tenses used: 


“Upon complaint in writing to the Commission by any person, State board, 
organization, or body politic, or upon its own initiative without complaint, the Com- 
mission may investigate whether any motor carrier or broker has failed to comply 
with any provision of this part, or with any requirement established pursuant thereto. 
If the Commission, after notice and hearing, finds upon any such investigation that 
the motor carrier or broker has failed to comply with any such provision or require- 
ment, the Commission shall issue an appropriate order to compel the carrier or broker 
to comply therewith.” 


Where the reasonableness of a rail rate is at issue, it does not ap- 
pear to be necessary that the complaining shipper was a party to a pro- 
ceeding before the Commission, if the Commission has condemned the 
rate as of the time the shipments in question moved. He may sue in 
court for damages, relying upon the Commission’s decision as to reason- 
ableness. See Phillips v. Grand Trunk Western Ry. Co., 236 U. 8. 662. 
If the Commission has authority to pass upon the unlawfulness of motor 
carrier rates in the past, no doubt the same principle would apply there- 
to. 

Assume the present motor carrier rate to be reasonable, and lower 
than the rate charged when the shipment in question moved. Has the 
Commission jurisdiction to determine the lawfulness of the rate charged, 
even though the lawfulness of the present rate is not in issue? In this 
connection, note the following quoted from the decision in the Abilene 
Cotton Oil Company Case (204 U. 8. 426, 442) : 


“... In other words, we think that it inevitably follows from the context of the 
act that the independent right of an individual originally to maintain actions in courts 
to obtain pecuniary redress for violations of the act conferred by the ninth section 
must be confined to redress of such wrongs as can, consistently with the context of 
the act, be redressed by courts without previous action by the Commission, and, 
therefore, does not imply the power in a court to primarily hear complaints concern- 
ng wrongs of the character of the one here complained of. Although an established 
schedule of rates may have been altered by a carrier voluntarily or as the result of 
the enforcement of an order of the Commission to desist from violating the law, 
rendered in accordance with the provisions of the statute, it may not be doubted that 
the power of the Commission would nevertheless extend to hearing legal complaints 


8 State v. Harman, 5 S. E. 828, 832; State v. Boner, 49 S. E. 944, Jersey City v. 
Flynn, 70 Atl. 497; State v. Jorgensen, 142 N. W. 450 
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of and awarding reparation to individuals for wrongs unlawfully suffered from the 
— of the unreasonable schedule during the period when such schedule was ip 
orce 


Even if the Commission has exclusive jurisdiction to determine past 
reasonableness of motor carrier rates, it has no jurisdiction to 
award reparation. 


It is believed clear that the Commission is without power to award 
reparation in instances where it is found that the provisions of the 
motor carrier act have been violated. There is no provision of that act 
which authorizes the Commission to award reparation. Part I of the 
interstate commerce act contains specific provisions which empower the 
Commission to award reparation against railroads. But no such pro- 
visions are embraced, either specifically or by necessary implication, in 
the motor carrier act. If Congress had intended to give the Commission 
such authority, it would have done so in unmistakable language, as it 
did in part I. (Barrows v. Cushman M., Delivery, 11 M. C. C. 365, 366.) 

In the Barrows Case complainant sought an award of reparation 
from the Commission. But Division 5 of the Commission said that in 
the absence of unmistakable language in the act, ‘‘we must conclude 
that we are without power to award reparation in instances where it is 
found that the provisions of the Motor Carrier Act, 1935, have been 
violated.’’ (11 M. C. C. 365, 366) 

As previously indicated, in the Barrows Case the Commission ruled 
upon the applicable ratings dependent upon the type of container used. 
(11 M. C. C. 365, 369, 370) Whether in such a case the Commission 
would authorize waiver of undercharges, but would not order reparation 
if the charges had been paid, is not apparent. 

In discussing the Commission’s power under the original act to 
regulate commerce, the Commission in its first annual report suggests an 
interesting question. Applying it to motor carrier rates, the question is 
this: If the Commission should find past unreasonableness of a motor 
carrier rate, may the carrier forthwith make refund without the neces- 
sity of court action? In other words, may the words of the tariff be 
departed from* without further authority than such a finding by the 
Commission ; i.e., without even an order of either the commission or a 
court? Quoting from the first annual report of the Commission: 


“Some complaints, however, were evidently made in the expectation that the 
Commission might proceed to give damages upon a grievance that would support an 
action on the common-law side of the Federal court. The Commission, when such 
complaints have been brought to a hearing, has not discovered in the statute a pur- 
pose to confer upon it the general power to award damages in cases of which it ma 
take cognizance. The failure to provide in terms for a judgment and execution 1s 
strong negative testimony against such a purpose; but what is perhaps more con- 
clusive is that the act must be so construed as to harmonize with the seventh amend- 
ment to the Federal Constitution, which preserves the right of trial by jury in 
common-law suits. 


4 Tariffs must be rigidly construed and a ee That has been uniformly held 


by the courts and the Commission. Louisville R. Co. v. Maxwell, 237 U. S. 9, 
; Ryan Co. v. Missouri Pacific R. Co., 177 1. C. C. 348. 
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“It is believed to be unquestionable that parties can not be deprived of this right 
through conferring authority to award reparation upon a tribunal that sits without 
a jury as assistant; and that therefore any determination that reparation should be 
made, in a case in which a suit at law might have been maintained, can not be made 
absolutely binding and enforcible against the defendant in the form of a judgment; 
but that under the statute it will the defendant to election, either to satisfy the 
complainant, in which case he will be relieved from further liability or penalty, or, 
on the other hand, to take the risks of proceedings in a Federal court to recover 
damages or penalty, or both, in which case the finding of the Commission would be 
prima facie evidence of the facts recited in it.” 


If the Commission finds a motor carrier rate unlawful in the past, 
question arises whether the Commission should enter an order even 
though it has no specific statutory authority to do so, or to enforce it. 
And if the Commission merely enters a finding, it is not clear what 
force and effect that finding would have under the motor carrier act. 
Some even question its admissibility in evidence in court. 


Will an action at law in court lie against a motor carrier to recover for 
the exaction of an unreasonable rate after a finding of past wnreas- 
onableness by the Commission? 


Part I of the act provides that ‘‘nothing in this part contained shall 
in any way abridge or alter the remedies now existing at common law 
or by statute, but the provisions of this part are in addition to such 
remedies.’’ Section 22(1) A provision not widely different is also 
presented in the motor carrier act. Therein it is provided that ‘‘noth- 
ing in this section (216) shall be held to extinguish any remedy or right 
of action not inconsistent herewith.’’ Section 216 (j) It is by section 
216 that motor carrier rates must be reasonable, non-discriminatory, or 
non-prejudicial, and that the Commission shall hear complaints or in- 
vestigate those rates on its own initiative. 

Surely, Congress, by the motor carrier act, did not specifically, nor 
did it impliedly intend to legislate out of existence any right of action 
to recover for an unlawful charge by a motor carrier that existed prior 
to that enactment. There is no reason why relief may be had as to rail 
rates, and no relief as to motor carrier rates. True, Congress did not 
confer specific authority on the Commission to award reparation as to 
motor carrier rates as it did as to rail rates. But that does not imply 
that no forum may award reparation in motor carrier cases. 


‘ oy the Abilene Cotton Oil Co. Case the Supreme Court said (204 
1. §. 486): 


_ “As the right to recover, which the court below sustained, was clearly within the 
principles just stated, and as it is conceded that the act to regulate commerce did not, 
in so many words, abrogate such right, it follows that the contention that the right 
was taken away by the act to regulate commerce rests upon the proposition that such 
result was accomplished by implication. In testing the correctness of this pro 
sition we concede that we must be guided by the principle that repeals by implication 
are not favored, and, indeed, that a statute will not be construed as taking away a 
common-law right existing at the date of its enactment, unless that result is impera- 
tively required; that is to say, unless it be found that the pre-existing right is so 

ugnant to the statute that the survival of such right aa in effect deprive the 


subsequent statute of its efficacy; in other words, render its provisions nugatory.” 
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The repugnancy found by the Supreme Court was only as to a court 
passing upon certain kinds of prior unlawfulness, not as to a court 
awarding reparation after the Commission has passed upon the prior 
unlawfulness. 


What period of limitation applies. 


Assuming jurisdiction over past unlawfulness and reparation as to 
motor carrier rates, when complaint must be filed with the Commission 
or suit filed in court presents an interesting question. 

The period of limitation within which suit in court or complaint 
before the Commission must be filed is specifically set forth in the act, so 
far as it relates to reparation in rail cases. Section 16 (3) as amended. 
Of course, there is no similar provision in the motor carrier act. This is 
obvious, because that act contains no provision for the award of repar- 
ation. 

If the conclusion is reached that before a court may award repar- 
ation a finding of past unlawfulness of motor carrier rates must be made 
by the Commission, on the theory that on the Commission has been 
conferred exclusive jurisdiction over such questions of lawfulness of 
rates, then it might be held that, by implication, that jurisdiction would 
not extend back farther than does the specific jurisdiction conferred upon 
the Commission as to past lawfulness of rail rates, i.e., the period of two 
years as provided in section 16 of the act, as amended. 

When the appropriate proceeding should be instituted in court 
presents even a more difficult question. For instance, should it be filed 
in court at about the same time complaint is filed with the Commission 
and held on the suspense docket awaiting decision by the Commission; 
or should it be filed immediately after a favorable decision is rendered 
by the Commission ; or should it also meet the requirements of section 16 
of the act ; or may it be filed within the period of limitation locally appli- 
cable to such suits in the jurisdiction in which filed? (In this connection, 
see Kansas City Southern Railway Company v. Wolf, 261 U. 8. 133.) 


Conclusion. 


‘‘The idea of authorizing the Commission to award reparation (in 
rail cases) apparently was to afford a direct and inexpensive way for 
the complainant to secure a decision on that point.’’ (Annual Report 
of the Commission 1916, p. 75.) Whether similar action will be taken by 
Congress at some later date time only will tell. 

Perhaps one of the reasons the motor carrier act did not include a 
provision relative to past reasonableness and reparation was because of 
the suggestions that have been made to eliminate Commission jurisdiction 
over reparation from part I.5 


5 See “The Necessity for Preliminary Resort to the Interstate Commerce Com- 
mission,” by Clarence A. Miller, 1 George Washington Law Review, 49, 79 (1932); 
Reparation, Interstate Commerce Law, by O. L. Mohundro, Foreword, p. 4; Annual 
Reports of the Interstate Commerce Commission, 1916 to 1922. 
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No matter whether the Commission, the courts, or both, take a hand 
in awarding reparation in motor carrier cases, the volume of work later 
on will undoubtedly be burdensome. And this is particularly true when 
the smallness of the amounts involved is considered. Perhaps that is 
another of the reasons why Congress did not confer jurisdiction upon 
the Commission. In addition, some think that motor carriers, small as 
many are, should not be required to defend themselves unless the act 
specifically authorizes the Commission to enforce the finding. 

From the above it is apparent that the present state of the law is 
extremely confused as to whether, in some or any motor carrier cases 
the Commission may or must initially pass upon the lawfulness of the 
rate, and whether in others a court may act without preliminary resort 
to the Commission; and in either instance, whether court action of one 
kind or another is necessary before recovery may be had in motor carrier 


If the author has aroused interest in the many unsolved problems 
presented, this article will have served its purpose. 





The Administrative Procedure Bills 


Hearings on the Administrative Procedure Bills [S8.674, 8.675 and 
$.918] have been in progress before the subcommittee of the Committee 
on the Judiciary of the Senate, but are nearing the end. 

The following is a summary of the proceedings since the last report 
[see May Journal, pages 691-693]. 


DEPARTMENT OF COMMERCE 


The views of the Department of Commerce were presented by 
Secretary Jesse H. Jones and by the Solicitor of the Department, South 
Trimble, Jr., and also by the heads of various bureaus of that Depart- 
ment. Generally speaking, all the representatives favored 8.675, the 
bill recommended by the majority of the Attorney General’s Committee 
on Administrative Procedure. Captain Henry E. Sweet, Assistant Di- 
rector of the Bureau of Marine Investigation and Navigation, declared 
that 8.674 is so detailed and ambiguous as to be unworkable. His 
Bureau, he said, had no objection to the enactment of 8.675 with certain 
amendments. 

The Chief of the Regulations Section of the Civil Aeronautics 
Authority, Elmer MacD. Kintz, said his Administration has no objection 
to the principles of Titles I, III and IV of 8.675, but does object to the 
provisions of Section 201(a) and Section 203, because it is frequently 
necessary to obtain reports from manufacturers and others which cannot 
be made public without disclosing trade secrets. 

The Patent Office was represented by Assistant Commissioner 
Condor C. Henry, who favored 8.675 because it exempts matters relating 
to patents and trademarks. §S.674 would have to be extensively amended 
to be workable, he said. He also stated that S.918 could not be made 
workable without complete rewriting. 


VETERANS’ ADMINISTRATION 


The views of the Veterans’ Administration were presented by Solic- 
itor Edward E. Odom. He favored 8.675 as being the most readily 
amended so as to accomplish needed reforms. S.918, he said, is as ob- 
jectionable as the vetoed Walter-Logan Bill. 8.674, he said, is too 
complex. 


CIVIL AERONAUTICS BOARD 


Oswald Ryan, a member of the Civil Aeronautics Board, expressed 
concern for those provisions of 8.675 which would change the legal char- 
acter and status of trial examiners. The General Counsel of the Board, 
L. Welch Pogue, said that 8.675 recognizes the problems of the admini- 
strative process, and the impossibility of establishing a rigid code of 
procedure. He favored 8.675, and objected to 8.674 and 8.918. 
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ATTORNEY GENERAL’S COMMITTEE 


The Attorney General’s Committee on Administrative Procedure 
presented two representatives who explained the nature and purposes of 
the bills. Dean G. Acheson, now Assistant Secretary of State, but who 
was Chairman of the Attorney General’s Committee, and Professor 
Harry Schulman of Yale University Law School, were the witnesses. 

Chairman Acheson said that the majority bill has five major pur- 

eS : 
S 1. The creation of an office of Federal Administrative Procedure, 
and to stimulate practical improvements felt not possible to obtain 
through omnibus legislation. 

2. Improvement of the rule-making processes by emphasizing the 
importance of participation, prior to the issuance of the rule, of persons 
affected thereby, and to permit interested persons to petition for new 
rules or amendments of existing rules. 

3. Imparting certainty to the administrative processes so far as 
practicable. 

4. The achievement of a greater measure of convenience and ex- 
pedition in the administrative processes. 

5. Improvement in the process of formal administrative adjudica- 
tion by bringing about a more uniformly high quality of hearing officers 
and by making their powers commensurate with their quality. 

Professor Schulman discussed the subject of judicial review. 


DEPARTMENT OF INTERIOR 


Secretary of the Interior Ickes testified on behalf of that Depart- 
ment, emphasizing the necessity of flexibility in the administrative pro- 
cesses. His testimony was supplemented by officials from the various 
bureaus and agencies within that Department. 


Generally speaking, 8.675 was favored, but strenuous objections 
were made to 8.674 and 8.918. 


FEDERAL RESERVE SYSTEM 


The Board of Governors of the Federal Reserve System was rep- 
resented by General Counsel Walter Wyatt, who pointed out that there 
are few instances in which the Board makes formal adjudications. He 
said the Board should be exempted from the bills, or else 8.675 should 
be appropriately amended. 


FEDERAL DEPOSIT INSURANCE CORPORATION 


The Federal Deposit Insurance Corporation was represented by the 
Chairman of its Board of Directors Leo T. Crowley, who opposed the 
principle of requiring formal steps and hearings in the adjudicatory 
functions of his agency. He pointed to a number of instances where the 
provisions of 8.674 and 8.918 would greatly handicap the work of the 
Corporation. The Corporation’s suggested amendments to 8.675, as 
\ as to the other bills, were presented by Francis C. Brown, its Coun- 
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AMERICAN BAR ASSOCIATION 


The American Bar Association’s representatives did not specifically 
endorse either of the three bills, but presented ‘‘general principles’’ for 
use in drafting the necessary legislation. However, it was stated that 
8.674, the bill of the minority of the Attorney General’s Commi 
best embodies the principles which the Association believes should be 
followed. The Association was represented by its President, Jacob M 
Lashly ; the Chairman of its House of Delegates, Thomas B. Gay; and 
the Chairman of its Special Committee on Administrative Law, Col, 
O. R. McGuire. 


SOUTHERN TRAFFIC LEAGUE 


The Southern Traffic League, an organization of transportation ex. 
perts employed by industries and associations in the Southern States, 
along with the North Carolina Traffic League, was represented by P. H. 
Johansen, whose testimony was related primarily to the I. C. C. Mr. 
Johansen stated that the procedure of the I. C. C. is satisfactory; that 
the provisions for hearing commissioners are unnecessary and undesir- 
able; that the use of tentative reports by the Commission has been 
satisfactory to the public and to the Commission; hearing commissioners 
should be selected by the Commission and not by the Office of Federal 
Administrative Procedure; and that the appearance of non-lawyers be 
fore the Commission should not be restricted. 


NATIONAL ASSOCIATION OF RAILROAD AND UTILITIES COMMISSIONERS 


The General Solicitor of the National Association of Railroad and 
Utilities Commissioners, Col. John E. Benton, reiterated the position of 
his organization to the effect that any law passed, such as was contem- 
plated by these bills, should exempt the I. C. C., the Federal Power Conm- 
mission, the Federal Communications Commission, and the Securities and 
Exchange Commission so far as its functions relate to the Public Utility 
Holding Company Act of 1935. He recommended that if any bill is 
enacted that it should be S. 675 with amendments. 


PATENT OFFICE PRACTITIONERS 


Representing the Practitioners before the United States Patent 
Office, both lawyers and non-lawyers, Arlon V. Cushman pointed out that 
the non-lawyer practitioners would be entirely eliminated if S. 918 is 
enacted. He favored 8. 675 which exempts all matters relating to pat 
ents and trademarks. 

Senator Danaher, a member of the subcommittee, during the testi- 
mony of Mr. Cushman, indicated that the Committee would not favor 
any legislation which would prevent non-lawyers from practicing before 
administrative agencies where they are now permitted to practice. 
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INTERSTATE COMMERCE COMMISSION PRACTITIONERS 


The statements made by representatives of the Association of I. C. C. 
Practitioners and other agencies dealing primarily with the I. C. C. are 
printed elsewhere in this issue of the JouRNAL, and are not here com- 
mented upon in detail. 


BAR ASSOCIATION OF THE CITY OF NEW YORK 


The Bar Association of the City of New York was represented by 
John Foster Dulles, Chairman of its Committee on Administrative Law. 
His group, he said, favors S. 675. He suggested that some of the pro- 
visions of S. 674 might well be incorporated in S. 675. 


AMERICAN INSTITUTE OF ACCOUNTANTS 


The American Institute of Accountants, through its President, C. 
(liver Wellington, requested that nothing be included in any bill which 
would prevent accountants from practicing before the Treasury De- 
partment and the United States Board of Tax Appeals. Senator O’Ma- 
honey, a member of the Committee, said that he believed that any bill 
passed would not interfere with the practice of accountants as heretofore 
aarried on. He expressed the same views with respect to provisions re- 
lating to non-lawyers in general. 


NATIONAL ASSOCIATION OF MANUFACTURERS 


_ The National Association of Manufacturers was the first organiza- 
tion to favor S. 674, the bill proposed by the minority of the Attorney 
General ’s Committee. It was represented by the Chairman of its Com- 
mittee on the Relation of Government to Industry, Otho M. Graves, of 


Easton, Pennsylvania, and by its Associate Counsel, Raymond §. 
Smethurst. 


MISCELLANEOUS PRESENTATIONS 


The subcommittee has heard a number of individuals, other than 
those listed above, whose testimony in general has been in favor of S. 675. 

The Committee hearings will soon be closed when the subcommittee 
will devote its attention to the drafting of a bill and report to be pre- 
sented to the full Committee. 
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Statement of Parker McCollester Before Committee on the Judiciary, 
United States Senate Regarding $.674, S.675 and S.918* 


My name is Parker McCollester. I am a lawyer, a member of the 
firm of Lord, Day & Lord of New York City. I have for 25 years been 
engaged in handling matters before the Interstate Commerce Commis. 
sion and other administrative tribunals, particularly the Maritime Com- 
mission and its predecessor and the Federal Trade Commission. For 
ten years I was on the legal staff of the New York Central System, 
handling a large part of their matters before the Interstate Commerce 
Commission, and since that time I have been a member of my present 
firm, engaged to a large extent in representing and advising railroads, 
steamship companies, motor carrier companies, shippers, and public 
bodies in matters coming within the jurisdiction of the Interstate Com- 
merce Commission and the Maritime Commission. 

I appear here to speak, however, not primarily in my personal 
capacity, although what I have to say also represents my personal views, 
but rather as one of the spokesmen of the organized bar of the Inter- 
state Commerce Commission, the Association of Interstate Commerce 
Commission Practitioners, of which I am at the present time President. 

Our Association has upwards of 2,000 members throughout the 
United States. These members include both lawyers and non-lawyers 
in about equal numbers. I think I ean safely say that with a few 
exceptions our membership embraces all of those chiefly active in repre- 
senting before the Interstate Commerce Commission railroads, motor 
carriers, water carriers, shippers, including large and small industries 
using all forms of transportation, chambers of commerce, state regula- 
tory agencies, and to a considerable extent security holders and those 
concerned with the financial aspects of railroad reorganization. Thus, 
I think that our Association includes most of those chiefly interested 
from every angle in the handling of matters before the Interstate Com- 
merce Commission and who are consequently able, from actual experi- 
ence with practice before that body, to inform you as to how the existing 
regulatory procedure of the Commission functions from the standpoint 
of those coming under the Commission’s jurisdiction and whether 
changes should be made therein. 

Our Association was organized in October, 1929, shortly after the 
Commission for the first time, acting under its authority to regulate 
procedure before it, set up a bar and required that those appearing 
before it on behalf of others should be admitted to its bar for that pur- 
pose and in order to do so should satisfy certain requirements. The 
Constitution of our Association states : 


“Its object shall be to promote the proper administration of the Interstate 
Commerce Act and related acts; to uphold the honor of practice before the Inter- 
state Commerce Commission, and to encourage cordial intercourse among the 
practitioners.” 


* May 22, 1941 
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In pursuance of these purposes, the Association functions both 
through appropriate standing and special committees and through an- 
nual conventions of its membership. Among the standing committees 
are a Committee on Procedure, a Committee on Professional Ethics and 
Grievances, and a Committee on Education for Practice. 

The Committee on Procedure observes currently the functioning 
of the different aspects of the Commission’s procedure, receives and 
considers suggestions for changes in that procedure which are from 
time to time proposed for the purpose of better protecting the rights of 
parties under the Commission’s regulatory authority or of promoting 
and facilitating the handling of matters before the Commission, and 
submits to the membership for general discussion and action at its an- 
nual meetings recommendations as to such changes in procedure before 
the Commission as the Committee considers desirable. The Committee 
then works with the Commission in bringing about changes in pro- 
cedure desired by the Committee or the Association as a whole and 
acts as the medium for securing and conveying to the Commission the 
views of the practitioners before it on suggestions emanating from the 
Commission itself. 

In addition to this standing Committee on Procedure, we have 
now a small special committee which is working closely with the Com- 
mission’s staff in a complete re-survey and possible revision of the Com- 
mission’s rules of procedure and procedural methods in the light of the 
added duties which recent legislation has laid upon the Commission and 
the additional carriers and matters which have come within its regula- 
tory authority. 

The Association has adopted canons of ethics to be observed by 
practitioners before the Commission, based substantially upon the 
Canons of Ethics of the American Bar Association. The Association’s 
Committee on Ethics and Grievances, as the name implies, receives and 
investigates complaints of unethical conduct on the part of practition- 
ers or of any matters tending to raise questions as to whether practi- 
tioners are conducting themselves with propriety and whether the in- 
terests of clients having matters before the Commission are being 
properly cared for. Recommendations of the Committee on Ethics and 
Grievances are referred to the Commission for disciplinary action. 

I recite the foregoing to indicate to you that, while not desiring to 
appear boastful, I do think that great weight should be given by your 
Committee and the Congress to the views of the membership of our 
Association, since that membership represents those of the country who 
would be most affected by the proposed legislation in so far as it would 
change procedure before the Interstate Commerce Commission and 
should be in the best position to know from long and actual experience 
whether as to the matters within the administrative jurisdiction of the 
Interstate Commerce Commission the changes which the proposed bills 
would accomplish would or would not be desirable. 

Nor are the views which I shall express the result of hasty and ill- 
considered impulse by our Association. Our Association, through its 
appropriate committees, whose reports were made known to the mem- 
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bership, followed the Walter-Logan Bill throughout its course. We 
also have followed closely the work of the Attorney General’s Commit. 
tee. Our membership has been kept currently informed and has ex. 
changed views by correspondence and meetings with reference thereto 
and a committee of our Association appeared before the Attorney Gen. 
eral’s Committee. 

When your Committee began consideration of the three bills which 
are before you and in order that you should have the benefit of a direct 
expression of our members on certain phases of these bills, a letter was 
addressed to our membership. As I say, our membership is somewhat 
over 2,000; in fact, 2,218 letters were sent out. We have received over 
1,400 replies. Of these replies, only 18 indicate general disagreement 
with the five propositions which I will state to you; 49 more disagree 
with a position which I will state as proposition No. 5; and the re. 
mainder are in agreement and ask me to set before you their views on 
the following five points: 

1. Our first proposition is that while our Association and its mem- 
bership take no position as to the necessity for reorganizing the pro- 
cedure of Federal agencies generally or other administrative agencies 
than the Interstate Commerce Commission, they do very definitely be 
lieve and strongly urge that the procedure of the Interstate Commerce 
Commission is now generally satisfactory; that there is no necessity 
for making the provisions of any of these bills applicable to the Inter. 
state Commerce Commission; that in some respects, described in my 
subsequent points, the application of the bills to the Interstate Commerce 
Commission would be highly objectionable; and that therefore the 
Interstate Commerce Commission should be excepted from the applica- 
tion of these bills, just as it was from the application of the Walter- 
Logan Bill. 

When I say that the procedure of the Interstate Commerce Com- 
mission is now generally satisfactory, I do not mean to indicate that 
the details of handling some matters before it are not subject to im- 
provement, but I mean that the Commission’s procedure itself under 
the existing law provides a much better method for such improvement 
as may be necessary than a general statute such as any one of those 
here proposed. The Interstate Commerce Commission and those subject 
to its regulatory authority are fortunate in that in the beginning it 
was presided over by Judge Cooley and that its course of procedure was 
to a large degree charted by him to preserve and protect fundamental 
legal rights—the rights to fair hearing and decision on the evidence. 
The tradition thus started has persisted to the present time, with the 
result that we who practice before the Commission and are charged 
with the protection of the interests of clients under its regulatory 
authority feel that their interests are protected; that the Commission's 
machinery when properly observed affords due process; and that such 
changes in the procedural methods or machinery of the Commission 4% 
may be desirable are changes which can best be achieved through 
changes in the Commission’s own rules worked out by conference of 
the Commission with our membership, rather than by a statute drafted 
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by men who, though they have conducted their investigation with high 
ideals and with great thoroughness are nevertheless not engaged in 
day by day practice before the Commission, cannot have discovered the 
operations of the Commission’s procedure by constant use and are not 
charged with the protection of the interests of clients under the Com- 
mission’s regulatory authority. 

As I have said, the Commission is now in the throes of reviewing and 
perhaps revamping in certain respects its Rules of Procedure and a spe- 
cial committee of our Association is working with the Commission’s staff 
on this task. Later it is proposed that the revised rules will become the 
subject of public hearing. Certainly, as we see it, this method is much 
more likely to achieve workable procedure in handling the matters that 
come before the Interstate Commerce Commission than can be hoped 
for from the enactment of any of the bills before you. And we think 
that the completion of this revision by the Commission, in cooperation 
with the practitioners, of the Commission’s Rules of Procedure should 
not be cut off by the enactment of legislation, which may be desirable 
in the case of administrative agencies that have not worked out satis- 
factory methods of procedure, but can have no direct relation to the 
needs of the peculiar matters with which the Interstate Commerce 
Commission is concerned. 

It is worthy of comment, as you have doubtless already been in- 
formed, that the monograph prepared by the Attorney General’s Com- 
mittee regarding the Interstate Commerce Commission in general com- 
mends its procedural methods, both for the accomplishment of the 
business before it and as models for other agencies. Where the mono- 
graph recommends changes, these recommendations are before our 
Committee and before the Drafting Committee of the Commission’s 
staff for consideration in the review and revision of the Commission’s 
rules which is being undertaken. 

Hence, without expressing any view as an association upon the 
three bills as they may relate to other agencies, we urge that any legis- 
lation which may result should not be made applicable to the Interstate 
Commerce Commission. As further reason for this position I desire 
now to point out as my next propositions certain very definite objections 
to a few particular features of these bills, as applied to the Interstate 
Commerce Commission. 

2. My second proposition is that the provisions of these bills re- 
garding hearing commissioners are very definitely undesirable as applied 
to the Interstate Commerce Commission, in substitution for the Inter- 
state Commerce Commission’s present organization of trial examiners 
and its procedure thereunder. The thought that able and independent 
persons should be secured to sit as hearing commissioners is in every 
way commendable and we can appreciate the motive of proposing sub- 
stantial salaries as an inducement to secure men of the highest caliber. 
The idea, however, that a man of sufficient training and ability to com- 
mand a salary of substantial size can, because of those facts alone, im- 
mediately be a capable person to conduct hearings in matters before 
the Interstate Commerce Commission ignores the realities of the situa- 
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tion. A very large part of the proceedings before the Commission re. 
quiring formal hearings have to do with the technicalities of railroad 
rates, tariff schedules, transportation accounting methods, and industrial 
and economic problems. Not only does it take time for a man to become 
accustomed merely to the vocabulary of the trade, but there is a vast 
amount of history of railroad rate structures in their’ development, of 
prior rate litigation and of the competitive controversies between 
industries, communities and carriers, which affords the background of 
the more important proceedings and without knowledge of which a 
person presiding at a hearing will be at a great disadvantage and of 
doubtful usefulness. Education in these matters requires time and 
experience. For this reason, in part, the Commission’s system has con- 
templated taking in young men at moderate salaries and training them 
in the Commission’s offices, where they acquire acquaintance with the 
matters that come before the Commission and with their histories be- 
fore they become trial examiners and preside at hearings. We think 
that with respect to matters coming before the Interstate Commerce 
Commission this method has great advantages which should not be de- 
stroyed. 

Another feature of the bills regarding hearing commissioners is 
subject to even greater objection where the Interstate Commerce Con- 
mission is concerned. This is the provision that the hearing commis- 
sioners shall be appointed for a fixed term, say of seven years. The 
Committee will appreciate that matters coming before the Interstate 
Commerce Commission often have aspects that could be made subjects of 
political football. There are controversies between industries and 
carriers in one section of the country as against those in another section 
of the country over the relative freight rates which each should have. 
There are applications for certificates to operate in certain states or 
to abandon railroad or other properties in certain localities. We sin- 
cerely fear that if those charged with hearing and deciding, at least 
in the first instance, upon these matters were appointed for a limited 
term only and therefore would be looking for reappointment, they would 
be liable to become the victims of political pressure and thus the absolute 
impartiality and superiority to all such influences which must govern 
the Commission’s regulation of the important matters which come be 
fore it would be lost. 

It is much better, in our opinion, that these hearing examiners of 
the Interstate Commerce Commission should be on the civil service list, 
as is now the case, where they have complete freedom from political 
dependence and where they have security of tenure and the confidence 
of modest provision for retirement. 

I understand that when Mr. Dean Acheson testified before you the 
other day as Chairman of the Attorney General’s Committee, he stated 
that it was the intention that the Commission might continue to choose 
its hearing examiners through civil service processes if it so desired 
and that if such examiners were appointed hearing commissioners they 
would have the additional qualifications imposed on them as such but 
would not lose the advantages of their civil service status, such as 8 
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curity of tenure and retirement benefits. I confess that I cannot read 
such an interpretation into the language of either 8.674 or 8.675 and 
think that if that be the intention, the bills should be amended to make 
this clear. 

However, even with such amendment the objections which our 
Association has to the hearing commissioner provisions of these bills 
as applied to the Interstate Commerce Commission would not be fully 
satisfied. For example, I should assume that a trial examiner of the 
Commission, selected under the civil service machinery, who might be 
appointed a hearing commissioner for a limited term would be anxious 
to retain his status as such with the perquisites thereof and that, there- 
fore, there would still be the same risk, although perhaps not as severe 
in degree, of subjection to political pressure which I have already de- 
scribed, arising from the fact of the limited tenure and the necessity 
for reappointment in order to continue in the superior capacity. 

3. Our third proposition is that the provisions of all of these bills 
that individual hearing commissioners should actually decide cases and 
enter orders with merely appeals from their decisions to the agency 
concerned are not desirable in the case of the Interstate Commerce 
Commission and that the Commission’s present system of having its 
trial examiners submit proposed reports to the parties, to which excep- 
tion can be taken, and then having the case go before the Commission 
or a division thereof for the real determination is far preferable. 

It must be realized that the matters before the Commission are not 
simply the adjudication of controversies affecting the particular liti- 
gants before it. Such may be the nature of a few of the matters which 
the Commission must handle. But by and large in their more important 
aspects—for example in prescribing freight rates—the Commission’s 
decisions—even if rendered upon complaints of individual shippers— 
affect all shippers and all carriers concerned. The Commission’s action 
is legislative. The Commission cannot decide that the freight rate of 
John Jones alone for shipping apples from Harrisburg to Chicago shall 
be 50 cents. When it prescribes a rate on apples from Harrisburg to 
Chicago, although it may do so in a proceeding which originated by a 
complaint of John Jones that the rate on apples was too high, the rate 
which the Commission prescribes affects the shipments of all apple ship- 
pers from Harrisburg; it affects the ability of other apple shippers at 
other points to compete with John Jones in selling in the Chicago 
market; and it affects the competitive ability of competing fruits. To 
leave such determinations to an individual hearing commissioner with- 
out the benefit of conference with his confreres and with only an appeal 
to the Commission itself, would, it seems to us, be most unwise. Further- 
more, it would almost inevitably mean an appeal in every case, with the 
result that final determination would be delayed rather than expedited. 

The Commission’s so-called proposed report procedure, on the other 
hand, has been worked out by experimentation and practical test over 
@ period of years and, on the whole, functions to the satisfaction of 
all concerned. The trial examiner presides at the trial, rules on the 
evidence, receives the briefs of the parties in the first instance, studies 
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the briefs, reviews the evidence, and prepares a proposed report, which 
is his recommendation of what the Commission should decide. It is hig 
own independent effort. Then this proposed report is subjected to the 
test of criticism and exception from the parties and in the light thereof 
the case goes to the Commission for its determination. And before the 
decision is announced it is the subject of conference among the mem- 
bers of the Commission or of the Division of the Commission having the 
ease in hand, and it is checked, rechecked and criticized by members of 
the Commission’s staff for accuracy of its statements, for verification of 
its quotations of rates and of any computations, for consistency with 
other decisions, etc. We believe that this is a much more satisfactory 
method of disposing of the important matters of the nature of those 
which come before the Interstate Commerce Commission than would be 
the procedure provided for by the bills under consideration. 

4. Our fourth proposition is related to the previous two and is 
predicated on our belief that the provisions of the bills for the substitu- 
tion of hearing commissioners for the Commission’s trial examiners 
would be undesirable. We are opposed to the provisions of 8.674 and 
8.675 dividing the responsibility for the naming of hearing commis- 
sioners between the Interstate Commerce Commission and the Office of 
Federal Administrative Procedure, and we believe that the entire re- 
sponsibility should be left as it is now with the Interstate Commerce 
Commission. 

Both of these bills provide that hearing commissioners may be 
nominated by the agency but shall be appointed by the Office of Fed- 
eral Administrative Procedure. 8.674 provides that reappointments 
may be made by the Office without the recommendation or intercession 
of the agency concerned where hearing commissioners have rendered 
creditable service. 

In the case of the Interstate Commerce Commission we believe 
that experience has demonstrated that it has, in general, wisely chosen 
its trial examiners, that its system of selecting and training them has 
worked well, and that there is no reason for changing to some other 
method. On the other hand, we believe that to leave the final selection 
of the Commission’s trial examiners to another office would not only 
interfere with the independence and satisfactory functioning of the 
Commission’s system but might well produce less satisfactory results 
by relieving the Commission of complete responsibility for the function- 
ing of its staff. 

5. The final proposition which I am directed to put before you on 
behalf of our Association is that practice before the Interstate Com- 
merce Commission should not be restricted to lawyers. From this view 
dissent has been expressed by only 49 out of the over 2,000 of our mem- 
bership, half of whom are lawyers. The matter of non-lawyers appear- 
ing before the Commission has been the subject of discussion and action 
at several annual meetings of the Association, at which the member- 
ship has emphatically gone on record in favor of the proposition that the 
best interests of all concerned are served by leaving to the Commission 
the control of those who should be allowed to represent others in pro 
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ceedings before it and in not arbitrarily restricting such representation 
to persons who have been admitted to the bar of one or another court. 
Our Association has a special committee which functions in this matter, 
of which Mr. Elmer A. Smith is Chairman, and I will leave to him 
further discussion of this proposition in so far as our Association is 
concerned. 

This concludes my statement as the first spokesman of the Asso- 
ciation of Interstate Commerce Commission Practitioners. Mr. Smith, 
who follows me, will also speak for the Association and there will be 
others who are members of our Association whom you will hear on be- 
half of particular interests or groups concerned with practice before the 
Commission. 

In short, our Association, made up of those practicing before the 
Commission and who have the responsibility for protecting the inter- 
ests of others in matters within the Commission’s regulatory authority, 
believes that the Interstate Commerce Commission should be exempt- 
ed from the application of the proposed legislation; that its procedure 
works, in general, with satisfaction to those concerned; that where 
changes are desirable they can best be accomplished by modifications in 
the Commission’s own rules of procedure, worked out in conjunction 
with those who practice before it; and that in some of their more im- 
portant and essential features the application of these bills to the Com- 
mission would be highly objectionable and, in our opinion, produce re- 
sults far less desirable than those that are achieved as things are at the 
present time. 

I thank you very much for your courtesy in listening to me. 
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Statement on Behalf of Association of Interstate Commerce Com- 
mission Practitioners by Elmer A. Smith Concerning the 
Qualifications of Persons Admitted to Practice before 
the Interstate Commerce Commission.* 


By Evmer A. SmiTH 


My name is Elmer A. Smith. I am a lawyer. I am General Attor- 
ney of the Illinois Central Railroad Company. My home is in Chicago, 
Illinois. My work to a very considerable extent has consisted of 
handling cases arising under the Interstate Commerce Act and the 
regulatory acts of the various States through which the Illinois Central 
Railroad operates. 

I appear here on behalf of the Association of Interstate Commerce 
Commission Practitioners, a voluntary association composed of those 
persons who have been granted by the Interstate Commerce Commission 
a certificate admitting such persons to practice before the Commission. 
I was President of the Association five years ago. 

My appearance here is pursuant to resolutions adopted at the last 
annual meeting of the Association, which directed the officers of the 
Association to oppose any proposal which would limit appearances be- 
fore the Interstate Commerce Commission to lawyers alone. 

The Association, therefore, is here to register its objections to the 
provision of Senate Bill 918, Section 200 of which would apparently 
limit appearances before the Interstate Commerce Commission to law- 
yers and lawyers alone. The Association believes that it is in the public 
interest that the power which the Interstate Commerce Commission 
possesses under the Interstate Commerce Act, and has possessed for a 
period of fifty-four years, to prescribe the qualifications of those who 
appear before it in a representative capacity, should be continued, and 
that the Commission, as a result of its fifty-four years’ experience, is in 
a far better position than any other tribunal or body to determine who 
should and who should not in the public interest be permitted to appear 
before it. 

In contrast with Senate Bill 918 it will be noted that Senate Bills 
674 and 675 do not undertake to limit the right of appearances before 
administrative tribunals to lawyers. 

The Association for which I speak was organized in 1929. Its object 
is thus set forth in Article II of its Constitution : 


“Its object shall be to promote the proper administration of the Interstate 
Commerce Act and related acts; to uphold the honor of practice before the Inter 
state Commerce Commission, and to encourage cordial intercourse among the 
practitioners.” 


The Association has at the present time 2,135 members, of whom 
1,059 are lawyers and 1,076 are nonlawyers. Each member, however, 
holds a certificate from the Commission authorizing him to practice 


* Before a Sub-Committee of the Senate Judiciary Committee, May 22, 191. 


. 
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before that tribunal. Many more lawyers than nonlawyers have been 
admitted to practice before the Commission in recent years, and the 
result is that the proportion of lawyers to non-lawyers is steadily in- 
creasing. For example, in the year ending October 15, 1940, the Com- 
mission admitted 1,043 applicants to practice before it, of whom 1,000 
or 95.1% were lawyers. 

We think it is of the greatest importance and significance that the 
Commission’s first chairman was a distinguished legal scholar and judge, 
Thomas M. Cooley of Michigan. He served as chairman for five years, 
and it has been said of him that he laid the Commission’s foundations, 
and made it a tribunal of justice in a field and for a class of questions 
where all was chaos before. 

The Commission adopted its first Rules of Practice on May 25, 1887, 
and in its first annual report said that by the procedure it had adopted 


“technicalities are discarded, complaints and answers are treated as presenting busi- 
ness controversies which the parties, if they elected to do so, could manage for 
themselves, and this they might do having been placed at a disadvantage by the 
want of legal training, unless the case is such as to on rather upon law than 
upon disputed questions of fact, which many of them do not.” 


There never was a hint or suggestion during the first few years of 
the Commission’s existence and during the time when Judge Cooley was 
its chairman that limiting appearances before the Commission to lawyers 
alone would be conducive to the ends of justice. 

Indeed, for about forty years no question was ever raised respecting 
the qualifications of a person who appeared before the Commission in a 
representative capacity. The Commission has never taken the position 
at any time during the fifty-four years of its existence that only lawyers 
should be permitted to appear before it in a representative capacity. 
We are not aware of what the reasons are that have prompted the agita- 
tion after this long lapse of time for a statute that would take out of the 
hands of the Interstate Commerce Commission the power to pass upon 
the qualifications of those who appear before it and that would limit 
appearances before the Commission to lawyers alone. 

In the opinion of this Association the only justification for limiting 
appearances before the Commission to lawyers alone would be in the 
public interest, and we have no knowledge or information which would 
lead us to think that the public interest would be served by any such 
limitation as is proposed in Senate Bill 918. We are convinced that 
the experience of the Commission over the years shows that any such 
restriction would be inimical to the public interest. 

It may be helpful to the Committee to review briefly the steps which 
the Interstate Commerce Commission has taken in the last decade and a 
half to prescribe the qualifications of those who appear before it in a 
representative capacity and to control appearances before it. 

On April 20, 1927, the Commission amended its Rules of Practice 
to provide that all persons appearing before it must conform to the 
standards of ethical conduct required of petitioners before courts of the 
United States, and that failure to conform to those standards would be 
ground for declining to permit appearances of an attorney in any pro- 
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ceeding before the Commission. The Commission later, on September 
1, 1929, established a register of licensed practitioners, divided into two 
classes who, because defined respectively in Paragraphs A and B of its 
Rules of Practice, have come to be commonly called Class A and Class B 
practitioners. 

Mr. Commissioner Aitchison in an address made at the 1936 annual 
meeting of the Association of Practitioners before the Interstate Com- 
merce Commission, as the Association was then named (I. C. C. Prae- 
titioner’s Journal, Vol. IV, pages 50, 53), set forth the reasons which 
prompted the Commission to establish a register of persons admitted to 
practice. A reading of his address will amply repay anyone who is 
interested in the subject of administrative bars. 

The Commission took a further step in prescribing the qualifications 
of those who appear before it on September 1, 1929 when it amended 
its Rules of Practice and provided by Rules 2 (a) and 2 (b) as follows: 


“2. (CLASSES OF PERSONS WHO MAY BE ADMITTED). The follow- 
ing classes of persons whom the Commission finds, upon consideration of their 
application, to be of good moral character and to possess the requisite qualifica- 
tions to represent others may be admitted to practice before the Commission: 

“(a) (ATTORNEYS AT LAW). Attorneys at law who are admitted to prac- 
tice before the Supreme Court of the United States or the highest court of any 
state or Territory or the District of Columbia. 

“(b) (PERSONS NOT ATTORNEYS, POSSESSING LEGAL AND TECH- 
NICAL QUALIFICATIONS). Any person not an attorney at law who is a citizen 
or resident of the United States and who shall file proof to the satisfaction of the 


Commission that he is possessed of the necessary legal and technical qualifications 
to enable him to render valuable service before the Commission and is otherwise 


competent to advise and assist in the presentation of matters before the Com- 
mission.” 


The Commission on August 2, 1938, however, took a more far- 
reaching step with respect to admission to practice before it. It amended 
its Rules of Practice so as to provide that all applicants for admission 
to practice before the Commission, who are not attorneys at law ad- 
mitted to practice before the Supreme Court of the United States or of 
the highest court of any State or Territory or of the District of Colum- 
bia, shall be admitted only upon written examination, in order that the 
applicant may show that he is 


“Possessed of the necessary legal and technical qualifications to enable him to rendet 
valuable service before the Commission and is otherwise competent to advise and 


ae hi presentation of matters before the Commission.” (Rules of Practice, 


We think it is clear that under the Interstate Commerce Act the 
Commission at the present time alone possesses the power to pass upon 
the qualifications of those who appear before it. Section 17 (1) of the 
Interstate Commerce Act provides, among other things, that the Com- 
mission may make or amend such general rules or orders as may be 
required for the order and regulation of proceedings before it. The 
Supreme Court held in Goldsmith vs. Board of Tax Appeals, 270 U. 8. 
117, that the Board of Tax Appeals, in view of somewhat similar 
language appearing in the act establishing the Board, was vested with 
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the authority to prescribe the procedure in accordance with which 
its business should be conducted, including as a part of such procedure 
the rules of practice for the admission of attorneys. We earnestly urge 
that the Commission and the Commission alone should continue to possess 
the power to determine the qualifications of those who appear before it. 

Mr. Commissioner Aitchison in an address delivered on October 29, 
1936 at the annual meeting of the Association (I. C. C. Practitioners’ 
Journal, Vol. IV, page 53) said in part (page 54) : 


“The Commission has always received material aid from many men of fine 
character and attainments, who, while lacking a formal education in law and 
therefore not privileged to appear in court, have become thoroughly grounded. in 
the law administered by the Commission. Numerous persons in this class were 
known to be fully qualified to appear as the representatives of others. There could 
be no question but that such persons would be highly desirable members of the 
Commission’s bar. While the statute expressly recognized the rights of parties 
to appear and be heard by attorney, as indicated by the Supreme Court of the 
United States in a then recent leading case (Goldsmith vs. Board of Tax Ap- 
peals, 270 U. S. 117) the character of work done by the Commission, the 
quasi-judicial nature of its duties, the multitude of the interests to be affected 
by decisions, all require that those who represent others in hearings should be 
persons whose qualities as lawyers or as otherwise technically competent will in- 
sure proper service to their clients and help the Commission in the discharge of 
its important duties. The Court has not been quoted literally, but the para- 
phrase is fair.” 


Most of the rate cases before the Commission involve factual ques- 


tions, that is to say, whether a rate is reasonable under Section 1 of the 
Interstate Commerce Act, or whether it is unjustly discriminatory 
under Section 2, or unduly preferential under Section 3 thereof. ‘The 
Supreme Court has many times said that these questions are those of 
fact (Texas & Pacific Ry. Co. vs. I. C. C., 162 U. S. 197, p. 219; Pennsyl- 
vania Co. vs. United States, 236 U. 8S. 351, p. 361; N. C. & St. L. Ry. Co. 
ws Tenn., 262 U. S. 318; I. C. C. vs. A. M. Ry. Co., 168 U. S. 144, p. 170; 
IC. R. R. Co. vs. I. C. C., 206 U. S. 441; Pennsylvania R. R. Co. vs. 
International Coal Mining Co., 230 U. S. 184.) These questions are 
essentially questions for the determination of an administrative tribunal. 

An exceedingly small percentage of the formal cases decided by the 
Commission is ever taken to the courts. Last year, for example, suits 
were instituted involving the validity of the decisions of the Interstate 
Commerce Commission in 30 cases only, a fraction of 1% of the total 
number of formal cases decided by the Commission upon a record made 
at a hearing. We think these facts are very important, particularly 
in view of the provisions of Section 200 of Senate Bill 918 to the effect 
that no person other than the one concerned or his lawyer shall be per- 
mitted to appear before any Federal administrative tribunal where the 
proceeding involves (1) the decisions of questions of law, and (2) the 
preparation of a record which may be the basis for judicial review. The 
decisions of the Interstate Commerce Commission, in short, in the vast 
majority of cases are accepted as final by the parties thereto. Too fre- 
quently lawyers who are not familiar with the work of an administrative 
tribunal such as the Interstate Commerce Commission assume that the 
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record made before the tribunal is only a sort of prelude to a case in 
court. It is the rare case, the exceptional case, so far as the Interstate 
Commerce Commission is concerned, that ever reaches the courts. 

About 34 per cent of the total number of formal complaints involy- 
ing rates are now handled before the Commission under the plan of 
shortened procedure. Under this plan or method the complainant sub. 
mits a written statement and argument, following which the defendant 
carrier submits a reply statement and argument. The complainant 
then submits his rebuttal statement. The cases handled under the 
shortened procedure method are the less important cases and in many 
instances are handled by Class B practitioners, that is, nonlawyers. 

Any legislation, such as Section 200 of Senate Bill 918, which would 
prohibit nonlawyers from appearing before the Interstate Commerce 
Commission, would in the end deny the access of shippers in many cases 
to the forum that Congress set up fifty-four years ago to deal with con- 
troversies between shippers and carriers. It may be seriously doubted 
whether the average lawyer is familiar with what the Commission has 
done to adapt its procedure to the wide variety of cases brought before 
it, and to insure that a small shipper with his grievance shall have the 
same privilege and right, not only as a matter of substance but as a 
practical matter, of submitting his case to the Commission as a large 
shipper who may have a case of great importance. 

As Professor Karl N. Llewellyn recently put it (Tennessee Law 
Review, February, 1941) : 


“* * * If the charge at the toll gate to legal rights is too high, you have not 
got justice under the law!” 


Cases before the Commission involving the question whether a rate 
is reasonable, unjustly discriminatory, or unduly preferential, or unduly 
prejudicial, require the presentation to the Commission of evidence that 
is highly technical in its nature, and to say that in each and every case 
no one but a lawyer may appear before the Commission in a representa- 
tive capacity would be to shut the Commission off from the help and aid 
it has received over a period of fifty-four years from persons who, 
through long years of intensive study and work, have acquired a fami- 
liarity with the technical subjects of rates, discrimination, preference, 
traffic and transportation conditions that has enabled them to make 4 
presentation of these questions of fact that is adequate and that is 
helpful to the Commission. 

If the Commission had at the very beginning confined appearances 
before it to lawyers alone, it would undoubtedly as a practical matter 
have deprived parties in minor cases of the opportunity of having their 
cases presented to the Commission, a body appointed by Congress to 
hear and determine all cases irrespective of their importance and the 
amounts involved. Many of the cases, including not only cases handled 
under the shortened procedure method but cases handled on the formal 
procedure, which are heard orally before an Examiner of the Commis- 
sion, involve small amounts. But these cases are handled by traffic men 
of wide experience, mostly nonlawyers, who are retained by chambers of 
commerce, commercial groups, and organizations in various cities and 
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localities, and who handle on behalf of the members of these various 
organizations cases that such members have arising under the Interstate 
Commerce Act. A shipper who contends that he has been charged an 
unreasonable rate by a railroad, even if that rate is an unimportant one, 
is just as much entitled to have a means of access to the body appointed 
by law to hear and determine all cases irrespective of the importance of 
the case, as a shipper who is complaining of a rate under which moves a 
vast volume of tonnage. 

We think it is to the ever-lasting credit of the Interstate Commerce 
Commission that it has changed and modified from time to time the 
rules governing practice and procedure before it and adapted those rules 
to meet the many different kinds of cases that are brought before the 
Commission. The Commission has evolved as a result of its long ex- 
perience rules of practice and procedure that make it possible for the 
smallest shipper in this country as well as the largest to present his case 
before the Commission with a minimum of expenditure of time and 
money. And those of us who are familiar with the Commission’s work 
have no doubt that nonlawyers have played a part, and a very im- 
portant one, in achieving this result. 

We think the Attorney General’s Committee on Administrative 
Law Procedure was quite right when it expressed doubt, in the course 
of its report, that a sweeping interdiction of nonlawyer practitioners 
would be wise. 

Bearing in mind that the rate cases before the Interstate Commerce 
Commission involve for the most part factual questions, it may well be 
that it is a good thing for a lawyer before one of these administrative 
bodies now and then to rub elbows with a nonlawyer. We are reminded 
of what the Attorney General said in his recent book, The Struggle for 
Judicial Supremacy, (p. 292) : 


“The legal profession, like pan A another, tends to become over-professional- 
e 


ied. We forget that law is the rule for simple and untaught people to live by. 
We complicate and over-refine it as a weapon in legal combat until we take it off 
the ground where people live and into the thin atmosphere of sheer fiction. * * *” 


And the fact should not be overlooked that several members of the 
Interstate Commerce Commission are not lawyers, although one of the 
lawyer-members of the Commission once said that he had learned more 
law from Chairman Eastman, who is not a lawyer, than from any 
lawyer-member of the Commission. 

The long experience of the Commission, its knowledge of the wide 
variety of proceedings before it and the questions presented in such pro- 
ceedings, the opportunity it has through hearings, briefs, and argument, 
of observing the character of the work done by those who appear before 
it, whether they be lawyers or nonlawyers, place the Commission in a 
better position than Congress or the courts to prescribe the qualifica- 
tions of those who practice before it. 

The Association very respectfully but earnestly submits that the 
public interest would be seriously injured if a statute were passed which 
would undertake to limit appearances before the Interstate Commerce 
Commission to lawyers and lawyers alone. 
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Statement on Behalf of Non-Lawyer Practitioners Concerning Practice 

Before the Interstate Commerce Commission, the United States Mari- 

time Commission, the Bituminous Coal Division of the Department 

of the Interior, and the Civil Aeronautics Authority as Affected by 

Section 105 (e) of S. 674, Section 107 (5) of S. 675, and Section 
200 of S. 918* 


By Minton P. Bauman 


PRELIMINARY STATEMENT 


This statement is submitted on behalf of non-lawyer practitioners 
presently qualified to appear before the Interstate Commerce Commis- 
sion. For the years 1929 to 1940, the Interstate Commerce Commis- 
sion admitted as qualified to practice before it 4,081 persons who were 
not attorneys. 

Many non-lawyer practitioners simply represent the individual in- 
dustrial or transportation companies by whom they are individually 
employed. Others represent chambers of commerce or trade organiza- 
tions. Still others, fewer in number, represent the general public. 
A number of practitioners before the Interstate Commerce Commission 
have also been admitted to practice before the United States Maritime 
Commission, the Bituminous Coal Division of the Department of the 
Interior, and the Civil Aeronautics Authority. 

Appended hereto is a list of those non-lawyer practitioners before 
the Interstate Commerce Commission who are members of the Associa- 
tion of Interstate Commerce Commission Practitioners, and a second 
list of individuals and organizations who have reviewed this statement 
and authorized the use of their names in support hereof.? 

This statement was prepared, circulated, and approved prior to 
submittal of views and expressions of opinion by the administrative 
agencies, the Attorney General’s committee, and the American Bar 
Association. Any comments we now make with respect thereto will 
necessarily be extemporanous. 

The non-lawyers on whose behalf this statement is submitted are 
here primarily interested in those features of the pending legislation 
which would modify or prohibit the right of non-lawyers to practice 
before the Interstate Commerce Commission and other federal regula- 
tory agencies. They urge that nothing therein shall be construed to 
affect or otherwise limit the existing right of the Interstate Commerce 
Commission, the Maritime Commission, the Civil Aeronautics Commis 
sion, or the Coal Division of the Department of the Interior to pre 


*Submitted to Sub-Committee of Senate Judiciary Committee, Thursday. 
May 22, 1941. 


1 Lists referred to not printed here in connection with above statement. 
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geribe rules of practice and to determine who may appear. Our prime 
interest, therefore, is in Section 105 (e) of 8.674, Section 107 (5) of 
§.675, and Section 200 of 8.918, and it is to these sections that we 
direct our remarks. 


STATEMENT OF POSITION 


(1) $.674, Section 105 (e) 

Section 105 (e) makes provision for the admission of persons 
other than lawyers to practice before an administrative agency upon 
such reasonable regulations and requirements as the agency may find 
necessary. 

We have no objection to either the language or purpose of Section 
105 (e). On the contrary, we affirmatively support the position that 
an administrative agency is most competent to determine the qualifica- 
tions of those to be authorized to appear before such agency. 


(2) 8.675, Section 107 (5) 


Section 107 (5), among other things, would provide that the Di- 
rector of Federal Administrative Procedure (created under Section 
105 (1) ) shall investigate the admission to practice before the several 
agencies in order to determine whether such admission can be central- 
ized and controlled, and also would potentially, if not actually, em- 
power such Director to regularize ‘‘the circumstances in which others 
than members of the bar may properly appear.’’ The Director would 
potentially, if not actually, be authorized to develop ‘‘adequate mechan- 
isms for disciplining or disbarring from further practice before the 
agencies those whose conduct has shown them to be unworthy.”’ 

The agencies before whom we presently appear now recognize 
admissions to practice and have set up machinery for disciplining or 
disbarring those whose conduct has shown them to be unworthy. The As- 
sociation of Interstate Commerce Commission Practitioners has adopt- 
ed a Code of Ethics patterned on the code of the American Bar Asso- 
ciation. This Association aggressively cooperates with the Interstate 
Commerce Commission in the maintenance of a high standard of 
practice. 

To the extent that Section 107 (5) of S.675 may modify, limit, 
or otherwise affect the freedom of an administrative agency to deter- 
mine the qualifications of those who may appear before it, we respect- 
fully request that approval of this legislation be withheld. 


(3) $.918, Section 200 


Section 200 would prohibit non-lawyers from appearing before any 
administrative agency ‘‘where the proceeding involves (1) the decision 
of questions of law, and (2) the preparation of a record which may be 
the basis for judicial review.’’ 

Broadly speaking, very few proceedings before the Interstate Com- 
merce Commission involve interpretations of questions of law, and this 
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is particularly true of proceedings arising under Sections 1, 2, 3, 4, 6, 
13, and 15 of the Interstate Commerce Act. Practice by non- lawyers 
is ‘almost wholly confined to mandates or prohibitions incorporated in 
these sections of the Interstate Commerce Act. 

On the other hand, every proceeding under the cited sections of 
the Interstate Commerce Act constitutes ‘‘the preparation of a record 
which may be the basis for judicial review.’’ Experience has shown 
that the occasion for judicial review of decisions of the Interstate Com- 
merce Commission is extremely rare. 

Essentially, Section 200 of 8.918 would bar non-lawyers from 
appearing before an administrative agency such as the Interstate Com- 
merce Commission. There is some doubt as to whether or not it is 
contemplated that partnerships, corporations, and other forms of agri- 
cultural, labor, business, commercial, or industrial organizations or asso- 
ciations may be represented by employees thereof who are non-lawyers. 
Our interpretation, predicated to some extent on the minutes of the 
meeting of the American Bar Association, 1940, is that the intent is 
to wholly bar the non-lawyer. 

We urge that 8.918 be not favorably reported in the form under 
consideration or as long as it includes provisions which would modify 
or prohibit the right of non-lawyers to practice before the Interstate 
Commerce Commission and other federal regulatory agencies. 


ARGUMENT IN Support OF PosITION 


(1) The Determination of Lawful Freight Rates 
Is Not a Judicial Function 


Congress itself may fix interstate railroad rates. Gibbons v. Og- 
den, 9 Wheat. 1. It is expressly asserted in many cases. Wabash de. 
R. R. Co. v. Illinois, 118 U. 8. 557; Phila. 8. 8S. Co. v. Pennsylvania, 
122 U. 8. 326; Northern Securities Case, 193 U. S. 197, 368. 

Fixing of rates is a regulation of interstate commerce. Mazimum 
Rate Cases, 167 U. S. 479; C. N. O. & T. P. v. Int. Comm. Comm., 162 
U. S. 184, 197; Smyth v. Ames, 169 U. S. 466; Wabash R. R. Co. v. 
TUinois, 118 U. 8. 557. 

Congress may confer upon a commission power to ascertain what 
rate as a maximum will be just and reasonable and prescribe and en- 
force that rate. Missouri River Rate Cases, 218 U. S. 88; Int. Comm. 
Comm. v. C. R. I. & P. Ry. Co., 218 U. S. 88; Int. Comm. Comm v. 
C. B. & Q. Ry. Co., 218 U. S. 113; Int. Comm. Comm. v. Stickney, 215 
U. S. 98; Int. Comm. Comm. v. C. N. 0. & T. P. Ry. Co., 167 U. 8. 
479, 494. 

The power thus exercised by the Commission does not constitute 
the usurpation of the judicial functions, but consists merely in the 
ascertainment of facts upon which operates the general rule of Con- 
gress prescribing just and reasonable rates. St. L. &c. Ry. Co. v. Tay- 
lor, 210 U. 8. 281; Railroad Commission Cases, 116 U. 8S. 307; Reagan 
v. Farmers’ L. & T. Co., 154 U. 8. 362; Field v. Clark, 143 U. S. 693; 





JUNE, 1941 829 





Butifield v. Stranahan, 192 U. S. 470; Union Bridge Co. v. United 
States, 204 U. S. 364. 


(2) The Commission Essentially 
Is an Expert Tribunal 


The Commission is not a court. Interstate Commerce Commission 
v. Cincinnati, N. O. & T. P. Ry. Co., 64 Fed. 981; Kentucky ¢ I. 
Bridge Co. v. Louisville & N. R. Co., 37 Fed. 567; appeal dismissed, 
149 U. S. 777, 37 L. ed. 964, 13 Sup. Ct. Rep. 1048; Interstate Com- 
merce Commission v. Louisville & N. R. Co., 73 Fed. 409; Interstate 
Commerce Commission v. Brimson, 154 U. S. 447, 38 L. ed. 1047, 14 
Sup. Ct. Rep. 1125, reversing In re Interstate Commerce Commission, 
538 Fed. 476; Texas & P. Ry Co. v. Interstate Commerce Commission, 
164 U. S. 197, 40 L. ed. 940, 16 Sup. Ct. Rep. 666. 

The Commission is an administrative tribunal appointed by law 
and informed by experience. Interstate Commerce Commission v. 
Louisville &@ N. R. Co., 227 U. S. 88, 57 L. ed. 431, 33 Sup. Ct. Rep. 
185; Procter & Gamble Co. v. United States, 225 U. S. 282, 56 L. ed. 
1091, 32 Sup. Ct. Rep. 761; Cincinnati, N. O. & T. P. Ry. Co. v. Inter- 
state Commerce Commission, 162 U. S. 184, 40 L. ed. 935, 16 Sup. Ct. 
Rep. 700; Interstate Commerce Commission v. Brimson, 154 U. 8S. 447, 
38 L. ed. 1047, 14 Sup. Ct. Rep. 1125. 

The Commission by reason of the experience of its members and 
their great opportunity for full information is in a sense an expert 
tribunal. East Tennessee, V. & G. Ry. Co. v. Interstate Commerce 
Commission, 99 Fed. 52, affirming Interstate Commerce Commission v. 
East Tennessee, V. & G. Ry. Co., 85 Fed. 107, reversed on other grounds, 
181 U. 8. 1, 45 L. ed. 719, 21 Sup. Ct. Rep. 516. 

The Interstate Commerce Commission is a fact-finding body. Tezas 
¢ Pacific R. R. Co. v. Inter. Com. Comm., 162 U. 8S. 197, p. 219; Penn- 
sylvania Co. v. United States, 236 U. 8. 351, p. 361; National Railway 
Co. v. Tenn., 262 U. S. 318; Inter. Com. Comm. v. Alabama Midland 
Railway Co., 168 U. S. 144, p. 170; Illinois Central Railroad Co. v. 
Inter. Com. Comm., 206 U. 8. 441; Pennsylvania Railroad Co. v. Inter- 
national Coal Mining Co., 230 U. S. 184. 


(3) The Commission Should Not Be Bound 
by Legalistic Procedure 


It is a fundamental rule and practice, well observed and recogniz- 
ed by all, that the Interstate Commerce Commission, like other admin- 
istrative agencies, looks to the substance of the litigation before it rather 
than the form so that it is not hampered in its proceedings by the 
strict rules of pleadings and practice which govern courts of law. Penn- 
sylvania R. Co. v. United States, 288 Fed. 88. The Commission being 
an administrative body, the validity of its proceedings is not dependent 
upon compliance with the procedural rules prevalent in courts of law. 
It conducts its proceedings in such manner as will best conduce to the 
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proper dispatch of business and to the ends of justice. Louisville ¢ 
N. R. Co. v. Sloss Sheffield Steel & Iron Co., 295 Fed. 53, affirmed 269 
U. 8. 217. Technical defenses are not permitted to defeat the broad 
principles of the administrative legislation by denying substantial jus- 
tice. Nollenberger v. Missouri Pac. Ry. Co., 115 I. C. C. 595; Flour 
City 8. 8. Co. v. Lehigh Valley R. Co., 24 I. C. C. 179. 

‘ The Interstate Commerce Act was enacted to do away with the 
manifold injustices and discriminations so prevalent throughout the 
country in the years immediately preceding 1887. The purpose of Con- 
gress in enacting the Interstate Commerce Act was to cut up by the 
roots every form of discrimination, favoritism, and inequality. Louis- 
ville & N. R. Co. v. Mottley, 219 U. 8S. 467. To accord substantial even- 
handed justice to all, irrespective of the quantum of the claim, the 
Commission, at the outset, devised a method of procedure which had 
as its primary function the dispensation of justice with the greatest 
economy and expedition possible. Informal proceedings, shortened pro- 
ceedings not requiring hearings, and the simplified form of formal hear. 
ings have all contributed to this end. 

That part of the legislation here under consideration, which has 
for its purpose the exclusion of non-lawyers from practicing before the 
Commission, has an obvious concomittant intent to make more technical 
the Commission’s procedure, and, by increasing the perplexities there- 
of, increase the cost to the individual litigant and jettison the Commis- 
sion’s efforts to dispose of litigation without abnormal delays. 


(4) The Commissions Fully Investigate 
the Competency of Non-Lawyers 


Admission to practice before the Interstate Commerce Commission 
has been rigidly supervised and controlled for over ten years. 

By its rules of practice, the Interstate Commerce Commission, ef- 
fective September 1, 1929, established a register of licensed practition- 
ers which consists principally of two general classes, which, because 
they are defined in Paragraph 2 (a) and Paragraph 2 (b) of Rule I-B 
of the rules of practice of the Interstate Commerce Commission, have 
come to be commonly known as Class A and Class B practitioners. The 
Class A practitioners are attorneys at law. The Class B practitioners 
are described under Paragraph 2 (b) as follows: 


“(Persons not attorneys, possessing legal and technical qualifications.) Any 
person not an attorney at law who is a citizen or resident of the United States 
and who shall file proof to the satisfaction of the Commission that he is possessed 
of the necessary legal and technical qualifications to enable him to render valu- 
able service before the Commission and is otherwise competent to advise and 
assist in the presentation of matters before the Commission.” 


Effective August 2, 1938, the Interstate Commerce Commission 
amended its rules of practice so as to provide that applicants for ad- 
mission to practice who are not attorneys at law shall be admitted only 
upon the successful completion of a written examination for the purpose 
of proving that the applicant is 
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“possessed of the necessary legal and technical qualifications to enable him to 
render valuable service before the Commission and is otherwise competent to 


advise and assist in the presentation of matters before the Commission.” (Rules 
of Practice, I-B, 2 (b) ) 


Admission of non-lawyers to practice before the Maritime Commis- 
sion is limited to a period of two years from the date of admission to 
practice. Applicants for admission to practice must periodically 
demonstrate competency, integrity, and general fitness. 


(5) The Value of the Transportation Specialist to Industry and Com- 
mercial Organizations and to the General Public Is Entwined with 
his Value to the Interstate Commerce Commission and the Mari- 
time Commission. 


The transportation specialist who is a non-lawyer practitioner 
spends the better part of his life in acquiring comprehensive, detailed, 
and expert knowledge pertaining not only to the numerous and highly 
complex details incident to the construction of rates, the compilation 
of freight tariffs, the administrative decisions relating to the interpre- 
tation thereof, and the complexities and ramifications of the transporta- 
tion of freight generally but also to procedure before the Interstate 
Commerce Commission and the United States Maritime Commission. 
The transportation specialist must not only be familiar with the prin- 
ciples and the modus operandi of freight classifications, the economic 
principles of rate construction, the detailed character of actual rate 
construction, and the innumerable other subjects closely entwined 
therewith, but he must additionally command the confidence and respect 
of the business houses, shippers and receivers of freight, as a condition 
prerequisite to his employment. The knowledge, training, and experi- 
ence which the transportation specialist brings to the Commission and 
which he presents expertly in connection with the Commission’s rules 
and practices is of transcendent importance to the Commission in en- 
abling it to arrive at comprehensive and intelligent decisions. The 
Commission has always recognized this fact (1) through enunciations 
of its Commissioners and (2) by specially providing for appearance be- 
fore it in representative capacities of non-lawyer practitioners. 

The highly complex and technical information which the transpor- 
tation specialist possesses as a result of his many years of study and 
practical experience is of far greater importance and assistance to the 
Commission in its administration of the Act than merely a knowledge 
of the technical rules of procedure with which the transportation special- 
ist is also fully conversant. The Commission can very easily enforce 
its own rules of procedure, but it cannot as easily, if it can at all, instill 
into the practitioners who appear before it the very comprehensive and 
voluminous knowledge that is acquired only by years of constant and 
concentrated specialization. 

Disfranchisement of the non-lawyer practitioners would not only 
greatly hinder the Commission in its dissemination of even-handed jus- 
tice, but results in substantial and irreparable damage to shippers and 
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receivers of freight throughout the country who now of necessity rely 
upon the transportation specialist for the protection of their interests, 

Industry looks to the transportation specialist for counsel and ad. 
vice relative to the manner and means of complying with and interpret- 
ing the rules and regulations promulgated by the administrative agencies 
as a result of the authority conferred upon them by the legislative en. 
actments. The transportation specialist is vital and necessary to indus- 
try. He makes the recommendations upon which industry acts and 
conforms its operations to the Interstate Commerce Act. He must be 
free to substantiate and otherwise prove the validity of his advice and 
interpretations of existing administrative practices before the regula- 
tory bodies. To do otherwise renders impotent the very essence of the 
traffic profession and thereby deprives industry and the public itself 
of the very necessary and material aid which it has heretofore received. 

As hereinbefore indicated, while the transportation specialist is a 
non-lawyer, he is by no means a layman. Being a non-lawyer, but be- 
ing a specialist in transportation matters, his activities are confined 
wholly and solely to the administrative agencies and do not include 
any holding out whatsoever to practice in the courts or elsewhere other 
than before the Interstate Commerce Commission and the United States 
Maritime Commission, and, more recently, the Bituminous Coal Divi- 
sion of the Department of the Interior and the Civil Aeronautics 
Authority and only such of these administrative bodies before which 
the transportation specialist has qualified himself and been duly licensed. 


CoNncLUSION 


To hold that an intensively trained and experienced transportation 
specialist may not appear before a transportation regulatory agency, 
merely because he is not a lawyer, is ultimately to urge that only lawyers 
may be transportation specialists. The only lawyer of value to industry 
and transportation or to the administrative agency would be one who 
had subordinated form to substance. He would be less a lawyer and 
more a transportation specialist and thus would be invading the field 
of transportation, rather than vice versa. 

The field of transportation has never been predominantly a field 
for the practice of law. The objectionable features of the pending bills 
to which we call attention would make a legal arena of a forum which 
presently is designed to formulate a national transportation policy and 
to assist in the maintenance of a transportation system adequate for the 
needs of commerce and national defense. 
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Statement on Behalf of National Industrial Traffic League* 


My name is John B. Keeler. My address is 1250 Koppers Building, 
Pittsburgh, Pennsylvania. I am a lawyer, admitted to the bar, and am 
appearing here strictly in my capacity as Chairman of the Legislative 
Committee of The National Industrial Traffic League and I am appearing 
on behalf of that organization. 

We have appeared frequently before the Committees on Interstate 
Commerce of both the Senate and the House in regard to matters of 
legislation pertaining to the regulation of railroads and common carriers 
of other types, both land and water. I am sure that I am safe in saying 
that those Committees recognize this organization as fairly representative 
of the shipping public nationally. 

The National Industrial Traffic League is, as its name implies, a 
national organization. It is composed of individual shippers, firms and 
corporations, and also commercial organizations, chambers of commerce, 
boards of trade, and the like, which in turn represent groups of shippers. 
Directly through its own membership and indirectly through the mem- 
bership of various commercial trade and traffic associations throughout 
the country, the League speaks directly and indirectly for many thou- 
sands of shippers and receivers of freight, large and small, in almost 
every line of business. 

You have heard the views of a member of the Interstate Commerce 
Commission, Honorable Clyde B. Aitchison, who for his many years of 
splendid service has gained deepest respect and admiration and who 
gave you the benefit of constructive criticism and suggestions concern- 
ing the three bills now under consideration. I learned that a member 
of this Committee remarked on the record during Mr. Aitchison’s ap- 
pearance that the Commission represents the very best reservoir from 
which the Senate may gain information concerning the effect of these 
bills on the work of administrative agencies. 

I mention this because it seems to me that The National Industrial 
Traffic League is another reservoir from which you may draw some help- 
ful suggestions as regards the work of the Interstate Commerce Commis- 
sion and the effect of these bills on its functions and workings. The 
League represents that large section of the general public which, for 
years has been going to the Commission for redress of grievances or 
satisfaction of complaints or solution of problems arising in the regula- 
tion of the railroads, or other carriers subject to its jurisdiction. And 
we are representatives of those who have received from the Commission 
the benefits—indeed sometimes the penalties or disappointments—of the 
orders and decisions and requirements issued by that Commission in its 
administration and enforcement of the Interstate Commerce Act. In 
these matters of course the railroads or other carriers have been deeply 
interested and involved, many times on the other side of the question 


*By John B. Keeler, before a Sub-Committee of the Senate Judiciary Commit- 
tee, May 22, 1941. 
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from us and many times our objects or specific aims were mutual or 
not in conflict. 

We claim therefore that the League is thoroughly familiar with 
the methods and processes, policies and procedure of the Interstate 
Commerce Commission, and the history and results of its administration 
of the Act. It has been a definitely successful and generally satisfac. 
tory administration of the law. 

On the other hand, the League as an organization and its members, 
both collectively and individually, know comparatively little of the work 
and the methods and the activities of many other commissions and 
administrative agencies of government which will be affected by the 
pending bills. Certainly as an organization, we would not be justified 
in seeming to speak with any degree of assurance or authority as to 
administrative agencies other than the Interstate Commerce Commission, 
and to some slight extent agencies which deal with matters of trans- 
portation such as the Maritime Commission. 

Manifestly the interest of many of the principals for whom we speak 
is not confined to matters of transportation or matters of regulation of 
railroads and other carriers for manufacturers, producers and business 
men generally are greatly affected by the whole range of federal laws 
governing business or governing commerce, but as an organization we 
deal only with transportation and not with doctrines of fair trade, ete. 

Accordingly, we particularly desire to confine our presentation to 
matters affecting the Interstate Commerce Commission and regulation 
of transportation, and therefore we shall refrain from comments on 
the purposes and results of the bills as applied to other agencies. That 
there may be no misunderstanding, however, I should add this further 
explanation. 

It has been inherent in the procedure and work of the Interstate 
Commerce Commission that there shall be full notice, full knowledge, 
clear understanding and full hearing for every interested party in all 
matters. These are fundamentals of the American scheme of govern- 
ment. We think they should be recognized to the fullest extent in the 
functioning of every administrative tribunal, and accordingly, we, a 
individuals, are in general sympathy with the broad objects of these 
bills. You will perceive from my previous remarks, however, that these 
objects already have been attained or realized through the efforts of the 
Commission itself under the procedural provisions of the Interstate 
Commerce and related acts. 

Your Committee knows the history of these proposals and we are 
sure you are fully informed concerning the investigations and the re- 
port of the Attorney General’s Committee, which is commonly known 
as the Acheson Report. Without analyzing or discussing that report 
we are struck by the fact which seems rather complimentary to the In- 
terstate Commerce Commission that there is very little criticism of its 
work and indeed its forms and methods and procedure seem to be adopt- 
ed by that Committee as the test or model or pattern by which the other 
agencies are judged and suggestions are made for the establishment of 
a standard code of procedure. 
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The pending bills are to a considerable degree the results of recom- 
mendations and studies of the American Bar Association and we un- 
derstand that one of them, 8.674, is now sponsored and supported by 
the American Bar Association. With utmost respect to that body and 
its membership of the best lawyers of the country, we submit that 
their acquaintance with the work of the Interstate Commerce Commis- 
sion is not so intimate and the personnel of their committees who have 
dealt with this question are not noted for personal connection or experi- 
ence with the work of that Commission, which is in so large part con- 
cerned with matters of technical specialized nature not related to the 
ordinary functions and work of lawyers. We are only suggesting that 
after all that organization is not necessarily a third reservoir for de- 
veloping information as to the need for or wisdom of these bills as ap- 
plied to the Interstate Commerce Commission in particular. Certainly, 
their recommendations or views should yield somewhat to the results 
of the studies of the Attorney General’s Committee in the Acheson re- 
port, and particularly to the views expressed by the Commission in 
Commissioner Aitchison’s appearance before this Committee. 

This brings me to expression of the first of the three main points 
which I am authorized and directed to record on behalf of the League. 

First, if one of the three bills is enacted, responsive to conclusion 
that they are appropriate and necessary for government of other ad- 
ministrative agencies the Interstate Commerce Commission should be 
exempted therefrom. 

At the last session your Committee reported the Logan-Walter 
Bill, 8. 915 which completely excluded the Interstate Commerce Com- 
mission, and we feel properly so. 

The League submits that the procedural methods and the general 
administrative policies of the Interstate Commerce Commission have 
been recognized as so satisfactory and are to such extent accepted as a 
standard that it is wholly unnecessary to enact either of these bills for 
application to that Commission. 

The Commission has not adhered to procedural methods and pro- 
cesses which became outmoded or unworkable or in anywise objection- 
able as the Commission’s work changed or was enlarged from time to 
time. The Commission has sought and accepted the suggestions of those 
who practice before it and has adapted its procedural methods from 
time to time to changing conditions or circumstances or requirements 
of public benefit. 

We submit that it is highly essential to preserve the ability and 
freedom of the Commission not only to modify but to experiment with 
its own procedural methods and that such experimenting or changing 
should not be turned over to any outside agency. 

Second: The League’s second point of importance is one ef un- 
qualified opposition to the plan inherent in these bills of hearing com- 
missioners, with an Office of Federal Administrative Procedure, so far 
a intended to apply to the Interstate Commerce Commission. 

The work of the Commission in regard to hearing and disposal of 
complaints or other proceedings where parties of conflicting views or 
interest seek a ruling by the Commission fixing rates or authorizing 
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mergers, or numerous other administrative functions of the Commis. 
sion, has been conducted with a large measure of satisfaction and sue. 
cess thru examiners. These examiners have been appointed by the Com. 
mission, with fine cooperation by the Civil Service Commission, and 
have been responsible only to the Commission. We emphatically register 
our view that the situation has been entirely satisfactory as regards 
the staff of examiners, their qualifications and their work, as controlled 
and managed by the Commission itself. There is no need for any change 
in this set up, and no new virtue is seen in the provisions in either bil] 
purporting to change the methods of selection and work of examiners 
and the substitution of hearing commissioners. 

Third: It is essential that the right of the Commission shall be pre- 
served to determine the qualifications and competency of those who are 
to be permitted to practice before them. It should not be held that the 
right to practice before the Interstate Commerce Commission shall be 
restricted to those admitted to practice before the courts—in other 
words, licensed attorneys. This is for fundamental reasons concerning 
which there is little real room for controversy. The provision of section 
105 (e) of Senate Bill S-674 may be satisfactory, if qualified, but the pro- 
visions of section 107 (5) of S-675 and the provisions of section 200 of 
§-918 are altogether bad. 

As to both of these bills there should be an amendment that will 
protect the rights stated. 

You have heard from the Interstate Commerce Commission itself 
in opposition to any legislative enactment, under these bills or other- 
wise, that will change the present situation under which the Commission 
regulates those who appear before it on behalf of ‘‘clients’’ or principals 
or for those by whom they are employed either under salary or fee or 
particular charge for the definite service involved. 

You have heard from representatives of the practitioners, those 
who make it a business to represent shippers, or railroads or other 
carriers, associations or other interested persons and parties in matters 
before the Commission. 

I speak entirely on behalf of the firms, associations and organiza- 
tions who are involved in matters under consideration by the Commis- 
sion, of which the most numerous and perhaps the most important to us 
are rate cases. 

Beyond the fine independence and the qualities and capacities and 
traditions of the Commission and its members, which have made the 
administration of the Interstate Commerce Act a conspicuous success 
through the years, the one single additional factor which has made such 
success has been the simplicity and the comparative freedom from un- 
necessary formalities which have marked the Commission’s work. The 
ease with which shippers and others on the one side, or the carriers 0 
the other side, may go to the Commission for formal as well as informal 
consideration of rate and other matters and obtain relief or other ap- 
propriate action with the minimum of expense, inconvenience and use- 
less formality. 
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Never has there been any requirement that only attorneys admit- 
ted to the bar shall appear in matters generally or in any type of mat- 
ters or in any specific causes. That such requirement is unnecessary 
is conclusively demonstrated by experience, by the success of the plan 
pursued to date, by the absence of any complaints in this behalf and 
the fact that no one has come forward with any suggestions that there 
is here an evil requiring correction. 

The Interstate Commerce Commission has not been composed of 
lawyers although many of its members have been lawyers. Some of the 
members most highly regarded have been laymen. The members of 
the Commission from time to time pass on many questions of legal nature, 
involving interpretations of law, applications of rules or principles of 
general law, as applied to transportation law. In such decisions the 
laymen members have equal voice and responsibility with the lawyer 
members; and I believe there is equal satisfaction with their respective 
expressions. The courts in passing on decisions of the Commission 
uniformly refer to the decisions as the expressions of enlightened judg- 
ment of men informed by experience and indulge the greatest presump- 
tion in favor of the validity of their findings and conclusions. The 
Courts in exercising their judicial powers refuse to substitute their 
judgment for the judgment of the Commission; and this Commission 
is composed of laymen and lawyers. How strange would it be if it 
were held that we who are customers of the Commission must employ 
a lawyer to appear before a tribunal not composed of lawyers and of 
which no member is a commissioner simply because of the fact that 
he is a lawyer. 

The effect of any such restriction would be exceedingly unfortunate 
and exceedingly burdensome on every company and every association 
of producers, growers, manufacturers, shippers or others who compose 
the shipping public which is always a third party indirectly as well as 
being direct parties to all rate cases and most other controversies. 

Such restrictive enactment by which corporations or others may 
appear only by attorneys at law in any type of cases would be burden- 
some on the railroads and other regulated carriers. I am not speaking 
on behalf of the railroads but in such exceedingly large number of 
eases, and almost invariably in minor routine cases the railroads or 
other respondents are represented not by lawyers but by commerce 
agents, traffic officers, and the like, who by years of experience and 
study are thoroughly qualified to do so. If such appearances were re- 
stricted to lawyers, the regulated carriers would have to expand their 
law departments enormously and we, their customers—indeed the public 
itself—would pay the bill, for the cost would enter into operating ex- 
penses and by no means would be trivial. 

Moreover, limiting the appearances would very greatly slow down 
the Commission’s processes, which we must confess are now somewhat 
impeded at times by necessity of postponements and other delays due 
to conflicting engagements of the representatives of the railroads or 
other parties. Restricting such representations or appearances to li- 
censed lawyers would translate a slightly difficult situation of arrang- 
ing the Commission’s calendar into an impossibly difficult one. 
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It must be recognized that the courts are the final arbiters of the 
question of who may practice law and for the final decisions as to what 
constitutes the practice of law. There is no need for Congress to com. 
plicate that matter by a prohibitory rule in the statutes. This is not 
the time or place to argue what constitutes the practice of law. Asa 
lawyer privileged to make an argument on that point in any tribunal, 
I suggest to the Committee, with earnestness and sincerity that the larg. 
er part of the work in all ordinary matters before the Commission is 
no work for a lawyer, and a lawyer in general practice should have no 
business to try to attempt it for he would not be of any real aid to the 
Commission in its task of administering this law. 

I have referred to three main features which we wish to empha- 
size on behalf of the League. 

We are convinced that the bill S-918 which was first supported, if 
we are not mistaken, by the American Bar Association but later aban- 
doned, will be quite impossible for application to the Interstate Com- 
merce Commission. From our point of view the best thing about the 
bill is that it seems to exempt the Commission from the application of 
at least one of its worst features. We oppose the bill in its entirety 
as regards any application to the Interstate Commerce Commission. 

We here record our position that S-674 may contain some good fea- 
tures, but from our standpoint, and we believe from that of the Com- 
mission, it could be amended without being practically rewritten as 
to its application to the I. C. C. 

The third bill, S-675, represents the majority expressions of the 
Attorney General’s Committee. This bill has so many and such ob- 
jectionable features as drawn and as applicable to the Interstate Com- 
merce Commission, that we must oppose it unless suitably and drastical- 
ly amended. We think there is no need for that bill to apply to the 
Interstate Commerce Commission, since there is no great fault with the 
present procedure and methods of that Commission. We think the 
Commission should be exempted as was done in the Logan-Walter bill 
when reported by this Committee at the former session. We have no 
great enthusiasm about undertaking a detailed analysis and detailed 
suggestions of tinkering with S-675 to make it fit and suitable for appli- 
eation to the Interstate Commerce Commission. In general terms, 
however, we would be inclined to support the extensive criticisms and 
very numerous suggestions presented to you by Mr. Commissioner 
Aitchison. ; 

There is no virtue at all from our point of view, in uniformity, 
as an object or a result or a slogan, in the practice and procedure of the 
Interstate Commerce Commission and all other administrative agencies. 
The work of that Commission is not necessarily analogous to the work 
and the functions of other administrative agencies. In our opinion 
there is no reason why the Commission should be subject to 8-675, if 
amended, even though adopted as to all other administrative tribunals. 

There are some features of present laws governing the Commission 
which ought to be modified or enlarged. We are urging important 
modifications and additions to legislation under consideration, or from 
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time to time proposed to the committees on interstate commerce. This 
bill is not the proper medium for such changes, even where in part 
procedural. 

I should mention that there is some need for declaratory rulings; 
and there are some infirmities in the present procedure and rules gov- 
erning judicial review of Commission orders. But these matters al- 
though touched upon in general in the three bills before you are not 
correctly covered therein and the modifications that would be necessary 
are special modifications that would apply only to the work of the In- 
terstate Commerce Commission, or at least we greatly doubt that they 
would have any application to the functions of the Federal Trade Com- 
mission or labor boards or agricultural authorities and the like. 
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Statement of Charles E. Bell* 


Senator Austin. Mr. Bell, will you state your connection and whom 
you represent? 

Mr. Bell. My name is Charles E. Bell. I am a non-lawyer prac. 
titioner before the Interstate Commerce Commission and United States 
Maritime Commission. I am appearing in my individual capacity, al- 
though I am treasurer of the Practitioners Association, and a member of 
the Legislative Committee of the National Industrial Traffic League. I 
am also executive secretary of what is known as the Property Owners’ 
Committee, which represents organizations of bituminous coal operators 
in southern Western Virginia, and eastern Kentucky in traffic and 
transportation matters, and I am also engaged in general practice. 

I would like to give my background, if you please, briefly. I have 
been in the traffic and transportation work for 46 years. Twenty-three 
years of that was spent with the Southern Railway System. I was 
one of the rate-making officials, and, for many years, had charge of its 
commerce litigation, both before the Interstate Commerce Commission 
and the State commissions. Subsequently, I was assistant transporta- 
tion director of the United States Food Administration during the first 
World War, followed by service as assistant to the director of traffic 
of the United States Railroad Administration until the end of Federal 
control. I then engaged in general practice before the Interstate Com- 
merce Commission, and have been so engaged since that time, except that 
I was in Turkey in 1933 and 1934 as a special adviser to the Turkish 
Government on its state railways, making investigations and recom- 
mendations as to their traffic, administration, and transportation. Re 
turning to the United States I was executive and traffic assistant to the 
Federal Coordinator of Transportation until his term expired. I then 
returned to my general practice. I mention that experience simply a 
a background. 

Senator Austin. We are very glad to have it. 

Mr. Bell. And, if it is worth anything, to give weight to my sup- 
port of what has been said by Mr. McCollester, Mr. Smith, Mr. Bauman 
and Mr. Keeler regarding the practice by non-lawyers before the Inter- 
state Commerce Commission. I am not going to discuss other agencies, 
because I am not familiar with the procedure before other agencies, 
except the Maritime Commission. 

I do not want to indulge in cumulative testimony, so I shall simply 
support what has been said by the men who have already spoken this 
morning as to the practice of law by non-lawyers, or the practice before 
the Commission by non-lawyers. 

There is one phase of it, though, which I do think should be brought 
to the attention of this Committee. I think others have brought out 
that we non-lawyers have a certain value to the Interstate Commerce 
Commission by reason of our years of experience and training. Nov, 
as I have said, I spent 46 years in this work. I know many other men 
who have spent equally as long a time, and others with lesser experi 
ence. 


* Extemporaneous remarks before Sub-Committee of the Senate Judiciary Com- 
mittee, May 22, 1941. 
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Of course, I realize, as every American citizen should realize, that 
private interest should be subordinated to the public good and public 
interest, but, as I see it and as I understand it, there has been no show- 
ing made before this Committee that the public interest requires that 
the non-lawyer shall not be permitted to practice before the Federal 
agencies, certainly before the Interstate Commerce Commission. Now 
in the absence of any public interest which warrants that exclusion, 
please bear in mind that any legislation of that character simply de- 
prives me and men in my category of the ability to make their living, 
for which they have spent their lives in training. Thank you. 

Senator Austin. Thank you very much. Senator Danaher, do you 
want to ask him any questions? 

Senator Danaher. No. Thank you. 
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Statement of j. V. Norman, Attorney-at-Law, Louisville, Ky.* 


Mr. Norman: May it please the Committee, they haven’t my name 
correctly there. My name is J. V. Norman. I am generally known a 
Van Norman, so it is not an unusual mistake. 

Senator Austin: ‘‘Van’’ is your middle name? 

Mr. Norman: ‘‘ Van Dyke.’’ I am a member of the law firm of Nor. 
man, Quirk and Graham with offices in Washington, D. C. and Louis. 
ville, Kentucky. I have been a general practitioner of law for some 41 
years. I have practiced before the Interstate Commerce Commission, 
I think I tried my first case before the Commission in 1907. I have 
been in many of the important cases before the Commission. 

I want to say, out of my experience, that I believe the public inter. 
est will be served by exempting the Interstate Commerce Commission 
from the provisions of these bills. The Commission has been function- 
ing for some 54 years; the rules of procedure before it are well establish- 
ed, but they must be flexible. The Commission has so many different 
functions to perform, and the rules that would promote its work in de- 
ciding rate cases necessarily must be different from those in deciding 
valuation cases, we will say, or cases involving the issuance of a certif- 
cate of public necessity and convenience. 

Now in saying that, I do not want to be understood as thinking 
that the Commission is wholly free from justifiable criticism. I do not 
think it is. I have taken a number of its orders to the Supreme Court; 
some of them I have had set aside and some of them I have failed to 
have set aside. In other cases I have successfully aided in defending its 
orders. The things that I think the Commission might improve on are 
not affected by this legislation. It is not a question of procedure. 

Of course, any lawyer who practices before any tribunal will find 
himself in very sharp disagreement with its decisions from time to 
time, just as I have, but I feel that the Commission must have great 
flexibility in determining the procedure before it, and the methods of 
procedure, and I do not believe that is properly subject to any fixed rule 
by legislative enactment. 

Often times in the progress of a given case it is necessary to estab- 
lish a rule applicable to that case. For example, in one of the cases 
involving the proposed general increase in freight rates a new rule 
was adopted, with the consent of all the parties, that evidence could 
be heard by affidavit, without cross examination. Those things come 
up in the practice of the Commission, and it seems to me if there 38 
any effort, any attempt to limit that flexibility by legislation, by legs 
lative enactment, it will be contrary to the public interest. 

Now on the question of hearing commissioners, I am quite of the 
opinion that it would be against the public interest to have any divided 
authority as to the appointment and retention of the hearing commis 


* Extemporaneous remarks before Sub-Committee of the Senate Judiciary Com- 
mittee, May 22, 1941. 
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sioners. The Commission ought to be responsible for the work of its 
examiners or hearing commissioners, and it can only be held so if it has 
the right of appointment and of removal. In addition to that, the Com- 
missioner’s hearings require expert knowledge on the part of the exam- 
iner. An Examiner having the expert knowledge necessary to hear and 
determine a rate case probably would not have the expert knowldge 
necessary to hear and determine a case of some other kind, a finance 
ease, for example,—reorganization of a railroad, and the Commission 
just must control who hears those various cases, and I do not see how 
anyone else can do it intelligently except the Commission. 

Then in addition to that the examiner is really an aide to the Com- 
missioner. He is in the nature of a master-commissioner of a court. 
Now the courts appoint their own master-commissioners and they look 
to them for aid in determining questions. It seems to me the same thing 
should be true of the Interstate Commerce Commission. 

Now one other matter that I wanted to say something on is this 
question of non-lawyer practitioners. Naturally, being a lawyer, I think 
everybody ought to be encouraged to employ a lawyer, but I do not 
think they ought to be required to do so in many of the cases that are 
before the Interstate Commerce Commission. In all my practice I have 
never seen nor have I heard of any case where the substantial rights of 
the parties were sacrificed because of the failure to have a licensed law- 
yer represent them. As a matter of fact, in most important cases the 
parties are represented by both traffic men, non-lawyer practitioners 
and lawyer practitioners. I know a great many of these non-lawyer 
practitioners that I think are a very great aid to the Interstate Com- 
merce Commission. I think it would be contrary to the public interest 
to remove them from the practice. 

In addition to that, I know a great many men who have spent their 
lives building up a practice, who are not lawyers, but who are admitted 
to practice before the Interstate Commerce Commission. It requires 
special knowledge to be admitted as a practitioner before the Interstate 
Commerce Commission. I know nothing in the public interest which 
would require the destruction of those men, from the standpoint of their 
opportunity to make a livelihood. 

In saying that, I want to say I am a member of the American Bar 
Association, have been for 40 years, and I do not believe that the Bar 
Association understands the situation of the practice before the Inter- 
state Commerce Commission. However, I do not know that the Bar 
Association is on record as favoring, as endorsing any one of these 
bills, except in substance. I understand that there will be someone 
appear for the Bar Association. I assume, when that appearance is 
made the Committee will be given the authority for the presentation 
that may be made, but I attend many of the meetings of the American 
Bar Association and I do not think that there has ever been any specific 
action by the Bar Association as such on these bills. 

Senator Austin: I might tell you that we have in the record already 
4 resolution by the Board of Governors of the American Bar Associa- 
es their position, and my recollection is that they supported 
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Mr. Norman: Was not that in principle? I did not understand 
that that resolution supported all the provisions of that bill. Of course, 
that will speak for itself. 

Senator Austin: I am not undertaking to say exactly what the 
resolution contains, but their position is in the record. 

Mr. Norman: Certainly I do not undertake to speak for the 
American Bar Association. 

I have one other thing, and that is the matter of judicial review, 
I very much hope that this Committee will not make any change in the 
present law governing judicial review of decisions of the Interstate 
Commerce Commission that is now provided for by what is known as 
the Urgent Deficiencies Act of 1913. Of course it has been construed 
by the courts many times and everybody understands what the pro. 
visions are, what their rights are as to review, and it would seem to me 
to be a mistake to change that. 

There are some provisions, as I understand it, particularly in 8. 918, 
which would have the effect of changing that procedure for review of 
the Commission’s decisions. We who have practiced in those cases— 
and I have been in a number of them—feel that the present provision 
is excellent. As this Committee no doubt knows, it provides, first, that 
the hearing must be in a District Court presided over by three judges 
at least one of whom must be a judge of the United States Circuit Court 
of Appeals. Then it provides for direct appeal to the Supreme Court 
of the United States. I do not see how that can be improved upon. Of 
course, the court itself has laid down the terms on which it will review 
the orders of the Commission, that is, the extent that they set aside for 
lack of substantial evidence, so forth, and so on. So my suggestion, first, 
is that, in the light of my experience, I believe it will be better and in 
the public interest to exempt the Interstate Commerce Commission from 
these bills. 

Second, if it is not exempted entirely, you certainly ought not to 
apply the hearing commissioner provision to it, nor should there be 
applied any provision that would prevent the practice of non-lawyers 
before the Commission, nor should there be any change in the present 
provisions for judicial review of the Commission’s orders. 

Thank you. 

Senator Austin: You are a member of the Association of Interstate 
Commerce Commission Practitioners ? 

Mr. Norman: I am, yes. 

Senator Austin: Any questions, Senator Danaher? 

Senator Danaher: One question, please. Would you feel free, Mr. 
Norman, to comment on that section of S. 675 which deals with the 
contents of a record on appeal to the courts? That is on page 25. 

Mr. Norman: I do not see any objection to that provision, Senator, 
but as a practical matter I do not believe it would be very helpful, 
because the court itself has repeatedly held that it can not pass upon 
the question of whether the orders of the Commission are sustained 
by substantial evidence unless all the evidence is there, all the evidence 
is before the court. 
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In practice oftentimes you now do in the courts just what this 
provides, about not reproducing exhibits or having them printed, when 
the parties stipulate the part of the record to be used. However, I do 
not see that this provision here is in any way objectionable. I see no 
objection to it, except I would not feel justified, in representing my 
cient, in omitting part of the record unless it was by stipulation, and 
particularly so if I was going to rely upon the lack of substantial 
evidence or specific findings as grounds for setting aside the order. 

Senator Danaher: Out of your experience, sir, would you say that 
there is any basis upon which you would give the reviewing court a 
chance to go into the question of fact? 

Mr. Norman: Well, Senator, when you say ‘‘go into the question 
of fact,’’ that is pretty broad. Of course, the court now will examine 
the record to determine whether or not the order of the tribunal is so 
wanting in support by substantial evidence as to constitute arbitrary 
action, but the court will not weigh the evidence and substitute the 
judgment of the court for that of the Commission. I have sometimes 
thought it was very desirable, but I do not think it is feasible, to change 
that rule, because the courts would just be encumbered with cases and 
would have to really be an Interstate Commerce Commission and Mari- 
time Commission, and what not, if that rule were changed. 

Senator Danaher: One other question. Do you not feel that section 
$11 providing that a mistake of remedy shall not preclude judicial re- 
view is a welcome and desirable innovation, as a matter of law? 

Mr. Norman: Yes, I think it is, although I think that now, if the 
party brings a suit in a court which hasn’t jurisdiction, that does not 
preclude him from going to a court that does have jurisdiction. This 
provision leaves it to the court. If the court has jurisdiction it requires 
it to proceed ‘‘as if the proper remedy had been sought; or permit or 
direct such amendment, rehearing,’’ and so forth, or if it has no juris- 
diction, ‘‘permit transfer of the case to a court having jurisdiction to 
review the order.’’ I think these provisions are desirable. Sometimes, 
of course, a party might bring a suit in the wrong court, and then by 
the time that is decided he might be barred by the statute of limitations, 
and I think, from that viewpoint, also, this section is desirable. 

Senator Danaher: Thank you. 
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Statement by }. Carter Fort at the Hearing Before A Sub-Committee 
of the Senate Judiciary Committee on May 22, 1941, Concerning Bills 
Dealing With Administrative Procedure. (S. 674, S. 675, S. 918)* 


My name is Carter Fort. I appear here for the Association of 
American Railroads, of which I am General Solicitor. As you may 
know, that is an unincorporated association which deals with appro- 
priate matters of common concern to the railroad industry. Included 
in its membership are railroads which operate about 96% of the railroad 
mileage’ in the United States. 

I shall consume only a little of your time and my remarks regard- 
ing the pending bills will be confined to their application to the Inter. 
state Commerce Commission. That Commission exercises a broad and 
comprehensive jurisdiction and authority over the railroads and their 
activities. Accordingly, we are vitally interested in the practice and 
procedure of the Commission. 

It may clarify our position if our conclusion is stated at the outset. 
We think that existing practice and procedure before the Commission 
is fundamentally sound and satisfactory; that improvements and re- 
finements can and will be made, when they appear desirable, under the 
framework of the existing statute; that there is no necessity for new 
legislation ; and that the Interstate Commerce Commission should be ex- 
empted from the application of the pending bills. 

It is not my purpose at this late stage of the hearing, to take the time 
of this Committee with a discussion of the language of the bills or of 
the detailed provisions of the bills. Such a discussion was included in 
an elaborate presentation made by Commissioner Clyde B. Aitchison. 
Very generally, we are in agreement with what the Commissioner said 
concerning the undesirable features of the bills as applied to the Inter- 
state Commerce Commission. Commissioner Aitchison expressed the 
thought that the unworkable or otherwise objectionable provisions of 
8.675 could be taken care of to a large extent by appropriate amend- 
ments. We have not seen the amendments proposed for this purpose 
and, therefore, cannot express any opinion as to whether or not they 
would meet the situation. 

We recognize that the work of the Attorney General’s Committee 
deserves praise. Regardless of whether or not it results in legislation 
in one form or another, it will, I am sure, serve an extremely useful 
purpose as a general guide for the improvement of administrative pro- 
cedure. I have no comments regarding the bills under consideration, 
in so far as they apply generally to administrative bodies other than 
the Interstate Commerce Commission, since I have no special knowledge 
or qualifications which would enable me to reach a conclusion concern- 
ing the desirability in that connection of legislation of the character 
suggested. 


* May 22, 1941. 





JUNE, 1941 


—— 





This brings me back to the Interstate Commerce Commission. Rail- 
road counsel have had a long and comprehensive experience with the 
Interstate Commerce Commission and its practice and procedure. We 
thought it might be helpful to your committee if we should state to 
you in as few words as possible, some broad conclusions we have reached 
as a result Of that experience. The Commission was established in 1887, 
more than 50 years ago. While it may not be the oldest governmental 
authority with administrative duties, I think it is generally accorded 
the place of the pre-eminent administrative body—this because of the 
great importance and volume of its work, the public confidence which 
it has won, and the men of high distinction who have served and are 
serving as members of the Commission. 

The practice and procedure before the Commission has developed 
from a long experience in meeting actual conditions and requirements 
as they have arisen. Moreover, the Commission has had the benefit 
of many decisions by the Supreme Court and other courts of the United 
States over the course of years. It also has had the benefit of sugges- 
tions and advice from a large, active and able body of lawyers and others 
practicing before it, and it has been responsive to such suggestions. 
Most important of all, however, has been the attitude of the Commission 
with respect to procedural matters. This attitude has been character- 
ied by a spirit of just dealing and fair play. It has become a part of 
the tradition of the Commission. As a result of all these factors, the 
existing practice and procedure before the Commission is satisfactory 
in its underlying features to those who practice before the Commission 
and to those whose rights and interests are involved in proceedings be- 
fore the Commission. I do not mean to say, of course, that the procedure 
is perfect and cannot be improved and refined as time goes on, but such 
improvement as may seem advisable from time to time can be made and 
no doubt will be made without new legislation. 

There has been no demand from any quarter, so far as I am advised, 
for additional legislation bearing upon the practice and procedure be- 
fore the Interstate Commerce Commission. If the Commission were 
the only administrative body in the Government, there would be 
no bills before you for consideration. The evils in administrative pro- 
cedure, which these bills are designed to remedy, are not to be found in 
its. procedure. I think this will be conceded on all sides. 

It is significant, I think, that no one has appeared before you who 
has complained of any fundamental feature of the procedure before 
the Interstate Commerce Commission or urged that new legislation was 
necessary. It also is significant that when hearings were held by the 
Attorney General’s Committee upon the Monograph dealing with the 

mmission, which was prepared by the staff of the Committee, no one 
appeared who suggested that legislation was needed. On the contrary, 
those who then appeared, including a representative of the Association 
of I. C. C. Practitioners, and a representative of the railroads, were in- 
terested, not in pointing out changes which should be made in procedure 
before the Commission, but in urging the undesirability of certain 
changes which had been suggested in the Monograph. The Attorney 
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General’s Committee evidently found merit in the representations which 
were made to it by the practitioners and did not adopt the objection. 
able suggestions in the monograph. In fact, the report of the Attorney 
General’s Committee found no serious fault with the practice before 
the Interstate Commerce Commission. 

It appears to us that the only reason which can be advanced for not 
exempting the Commission from the proposed legislation must be based 
upon the assumed desirability of uniformity in the practice and pro- 
cedure before all administrative bodies. There may be a theoretical 
advantage in such uniformity, but we think that it is overbalanced in 
this case by practical considerations. We believe that there would be 
nothing inconsistent or illogical in exempting the Commission, and we 
do not think such a course would hinder or retard improvement in ad- 
ministrative procedure. 

The fact that absolute uniformity of procedure can not be achieved 
probably will be conceded. In the opinion of the Attorney General, 
which accompanied the President’s veto of H. R. 6324 (House Document 
No. 986, 76th Congress, 3d Session), it was pointed out that the bill 
proposed to set up a uniform procedure for all agencies, although 
Congress customarily set up in the organic acts creating an agency ‘‘at 
least a rough outline of procedure suitable to its distinctive functions.” 

In the report of the Attorney General’s Committee (pages 191 
and 192), the majority express the belief that legislative enactment of 
the ‘‘code’’ suggested by the minority would not be beneficial and might 
have harmful results. On page 123 of the report, the Committee, al- 
though indicating possibilities for greater uniformity in administrative 
procedure ‘‘in many subordinate particulars’’ also recognized ‘‘the 
need for dissimilarities in administrative procedures ;’’ and, with regard 
to the related subject of judicial review (page 92) said, ‘‘Only by ad- 
dressing itself to particular situations, and not by general legislation 
for all agencies and all types of determinations alike, can Congress 
make effective and desirable change.’’ 

I mention these matters to show that we are dealing with a complex 
subject which must be approached in a practical way. As I have pointed 
out, the Attorney General’s Committee has just completed an investiga- 
tion of practice and procedure before the Commission and has found no 
serious fault with it and those who practice before the Commission and 
are familiar with its procedure are not in favor of new legislation. In 
our view, no harm can result from exempting the Commission from the 
application of the bills. If a more or less uniform procedure should be 
developed for general application to other agencies while the Interstate 
Commerce Commission is permitted to continue to develop its own pro- 
cedure, a task which the record shows the Commission is admirably fit- 
ted to perform, the result may well be a very desirable one. The con- 
tinuing experience of the Interstate Commerce Commission might be 
helpful in connection with the effort to improve the general procedure 
and the experience of the other agencies operating under the general 
procedure might prove helpful to the Interstate Commerce Commission. 
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We fear that inclusion of the Commission in the bills might have 
distinctly harmful results. The features about which we are most con- 
cerned are the provisions with respect to the appointment of Hearing 
Commissioners. Such provisions, differing somewhat in detail, are to 
be found in both 8.674 and 8.675. You are very familiar with them 
and for that reason there is no occasion for me to refer to them in detail. 

It is enough to say that Hearing Commissioners are to be nominat- 
ed by the respective administrative agencies and appointed by the Office 
of Federal Administrative Procedure. They are to serve for a stated 
term,—twelve years in 8.674 and seven years in 8.675. Salaries for 
Hearing Commissioners would be fixed for the entire term (except as 
modified by general readjustments), thus precluding graduations ac- 
cording to varying degrees of ability and destroying the general system 
long prevailing with the Commission for appointing examiners at rela- 
atively low salaries and promoting them as their skill increases and 
they are entrusted with more important work. 

The duties of Hearing Commissioners would, in some respects at 
least, be substantially the same as those now performed by Examiners 
on the staff of the Interstate Commerce Commission. 

The purpose of the provisions with respect to Hearing Commis- 
sioners is the highly desirable one of obtaining men of ability and 
prestige to hear cases and to give them reasonable security which will 
tend to bring about independence of judgment. However, we are con- 
fident that the means proposed, however commendable in certain situa- 
tions, would not produce favorable results if applied to the Commission. 
We are convinced that they might produce undesirable results. 

The Commission’s Examiners are now appointed under Civil Serv- 
ice requirements and without regard to politics. Theirs is now, in effect, 
a life tenure. Upon retirement, they are eligible for pension. They 
have more assurance of security and independence of judgment than 
would the Hearing Commissioners provided for by the bills. We think 
it would be unwise to make it necessary for these hearing officers to 
seek reappointment every seven years. This would not tend to increase 
their independence. 

We also believe that it would be unwise in the case of the Commis- 
sion to divide the responsibility for the selection and appointment of 
hearing officers, as the bills contemplate. The Commission has demon- 
strated its ability to develop a staff of highly competent hearing exam- 
ners. Perhaps those examiners would be appointed as Hearing Com- 
missioners. If so, there would be nothing gained, while interference 
with methods of fixing salaries, to say nothing of the divided super- 
vision, probably would be unfortunate. If they were not so appointed, 
it would be difficult, if not impossible, to replace them by men of equal 
competence and experience within any reasonable time. 

Looking to the future, it seems almost certain that the Commission 
would be severely handicapped in its efforts to develop skillful and 
experienced hearing officers. It now obtains young men from its own 
force or through competitive examination, subject to Civil Service re- 
quirements, and their advancement depends upon experience and proven 


ability. 
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There is one other consideration to which reference should be made. 
The work of a hearing officer for the Interstate Commerce Commission 
is highly specialized. It requires not only much technical knowledge 
and experience within a special field, but involves a great deal of 
drudgery and detail. There are many features of it which would not be 
attractive to a man of middle age whose previous work had been of a 
different character. For duties of this kind, it is ordinarily better to 
train and develop men within an organization rather than to attempt 
to obtain them from outside sources and put them at once in positions 
of power and responsibility. 

In closing I should like to say just a word about the declaratory 
rulings provisions of 8.675. There are similar provisions in 8.674. One 
of the chief purposes of declaratory judgments in courts and also, I 
assume, of declaratory rulings by administrative bodies, is to make it 
unnecessary for a party to act at his peril because he cannot otherwise 
obtain a decision concerning his rights. The existing procedure of the 
Interstate Commerce Commission already serves this purpose in many 
important respects. For example, the Commission has the power to 
suspend and pass upon the lawfulness of rates before the rates become 
effective. Likewise, questions with respect to certificates of convenience 
and necessity arise upon applications and are decided without the 
necessity of any party acting at his peril in order to present a question 
for determination. 
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Statement of Dabney T. Waring, General Manager, Middle Atlantic 

Motor Carrier Conference, Inc., in Opposition to the Provisions of 

$918 Which Would Prohibit Non-Lawyers from Practicing Before 
The Interstate Commerce Commission* 


My name is Dabney T. Waring. I am General Manager of Middle 
Atlantic States Motor Carrier Conference, Inc., with office in Washing- 
ton, D. C. 

I support what has been said by Messrs. McCollester, Smith, Bau- 
man, Keeler and Bell regarding non-lawyer practice before the Inter- 
state Commerce Commission. My statement will be brief and will be 
confined to the situation in our own organization. 

While I am a non-lawyer practitioner and have been rather active 
in rate cases before the Commission for more than twenty years, I am 
appearing here in the capacity of General Manager of Middle Atlantic 
States Motor Carrier Conference, Inc., a non-profit organization of motor 
carriers in the seven states and the District of Columbia, comprising 
what we call Middle Atlantic territory. Altogether we have in our 
organization seven practitioners, three of whom are lawyers, including 
our General Counsel who is not in our exclusive employ. The other two 
lawyers are not very active in the practice of law, are not experienced in 
rate cases and we have not been using them in such cases. 

The more important cases are handled by our General Counsel, 
sometimes assisted by one or more of our non-lawyer practitioners but 
probably nine out of ten of our rate cases are handled by one of our 
non-lawyer practitioners. 

If practice before the Interstate Commerce Commission should be 
confined to lawyers it would place upon us a very heavy burden of 
expense. In addition to the expense of the salaries of lawyers whom we 
would have to employ, heavy traveling expenses would be incurred. 
These rate cases are often set for hearing by the Commission in distant 
cities, sometimes in New England, as far south as Atlanta and in the 
Middle West. The cases in which we have a direct interest, and in which 
we must participate as an important part of our work, are very numerous 
and it would probably be necessary for us to employ two additional 
lawyers experienced in Commission practice. Not infrequently we have 
two cases on the same day in different places. There would be no saving 
at all because they would have to be accompanied by the men already in 


our employ and now very satisfactorily handling the cases as non-lawyer 
practitioners. 


When strictly legal questions arise, or are anticipated, we have 
good legal talent to consult with and we, of course, do so. 

It is our view that the Commission is primarily an administrative 
body interested in ascertaining the facts on which to base its decisions. 
The practitioners employed by us are expert rate men, with long ex- 
perience in Commission practice and are peculiarly qualified from every 
standpoint to make the proper presentations. 


* Before a Sub-Committee of the Senate Judiciary Committee, May 28, 1941. 
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Statement of John E. Benton, General Solicitor of the National Associa- 
tion of Railroad and Utilities Commissioners, upon S. 675 and other 
Pending Bills Relating to Administrative Procedure* 


My name is John E. Benton. I am the General Solicitor of the 
National Association of Railroad and Utilities Commissioners. My 
office is at No. 7413 New Post Office Building. 

I appear here for that Association on behalf of its State Commission 
membership. 

The Association represents in its membership the regulatory com. 
missions and boards of the several States of the United States, except 
only the State of Delaware, which has no State commission, and the 
State of New York, the commissions of which are not actively affiliated 
with the Association. 

I do not desire to be understood as appearing specifically for each 
State commission. I appear for the Association as such, by direction of 
its proper officers, and on behalf of its State commission membership 
generally, but without any specific direction from the particular State 
commissions represented in the Association membership. 

The legislation which this Committee is now considering has received 
the attention of our Association since the early part of last year. The 
so-called Walter-Logan bill was then pending in Congress. At a joint 
meeting of our Executive Committee with our Committee on Legislation 
and our Committee on Cooperation Between State and Federal Com- 
missions, the Walter-Logan bill was called to the attention of the meeting 
by a member of the Committee on Legislation, and a resolution was 
adopted directing that Committee to make a study of the proposed 
legislation. 

Under that resolution the Committee made the study directed, and 
prepared a report, with an accompanying resolution, for presentation at 
the Annual Convention of the Association to be held in December 1940. 

When the Convention met, however, the Walter-Logan bill had 
already been passed, and was in the hands of the President awaiting 
approval. Under those circumstances the Committee determined that 
it was inadvisable to take the time of the Convention with a report 
suggesting Convention action, and no report was presented. 

On April 11 of this year, however, at another joint meeting of the 
same committees, the matter of the present pending bills was brought 
before the meeting, and a resolution was adopted which directed the 
Committee on Legislation, together with the Executive Officers of the 
Association, to make a study of the pending bills, and to oppose the 
same, in so far as in their judgment the legislation would tend to the 
disablement of the Federal regulatory commissions. 

Under this resolution, the President of the Association, Honorable 
James W. Wolfe of South Carolina, asked Judge Hooker of the Virgins 
Commission, Chairman of our Committee on Legislation, to act as Chair- 
man of the enlarged committee. Chairman Hooker called a meeting of 
the Committee for May 16, 1941, in Washington, D. C. That meeting, 
after consideration, adopted a resolution stating the attitude of the 


* Before a Sub-Committee of the Senate Judiciary Committee, May 28, Il. 
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Association as follows: 


Resolved; That the Association respectfully recommends to the Con that 
any act which Congress may pass be made inapplicable to the Interstate Commerce 
Commission, the Federal Communications Commission, the Federal Power Com- 
mission and to proceedings of the Securities and Exchange Commission arising 
under the Public Utility Holding Company Act of 1935; and 

Resolved also; That the Association respectfully recommends that if the Con- 

shall determine to enact any bill having application to said agencies it be a 
modeled upon S. 675; and that such bill be amended to— 

(a) make the exceptions stated in Section 301(b) certainly cover cases arisi 
under, or conducted in accordance with the cooperative provisions of the sever: 
acts of Congress administered by said agencies; and 

(b) provide that any such agency in the administration of any act granting to 
it jurisdiction to regulate railroads or other public utilities, including service com- 
panies or electric or gas utility holding companies, shall be exempt from the pro- 
visions of the bill relating to hearing commissioners if the hearing officers of such 
agency shall have been appointed or be serving subject to the provisions of the 
avil service laws of the United States. 


I was directed to present this resolution, and to make any supple- 
mentary statement that seemed necessary. My statement will be made 
as brief as possible. 

The State commissions have no legitimate concern with respect to 
procedure before any of the administrative agencies of the Federal 
Government except those which exercise jurisdiction to regulate rail- 
roads or other public utilities, or companies servicing or operating such 
companies. As to such agencies, with those exceptions, the Association 
has no justification for expressing views to Congress and expresses none. 

With respect to the four Federal regulatory commissions, however, 
—the Interstate Commerce Commission, the Federal Communications 
Commission, the Federal Power Commission, and the Securities and 
Exchange Commission,—the situation is different. 

The Interstate Commerce Commission not only exercises jurisdiction 
over interstate rates which vitally affect the people of the several States, 
but it exercises jurisdiction, under some circumstances, to review and 
set aside intrastate rates made by the State commissions, and to prescribe 
other intrastate rates in substitution therefor. That Commission likewise 
exercises great power over motor carriers which operate both in inter- 
state and intrastate commerce. 

The Federal Communications Commission regulates interstate toll 
rates of telephone companies and interstate telegraph rates by proceed- 
ings to which the State commissions may become parties, or in which 
they may sit in joint hearings, under the cooperative provisions of the 
Communications Act, of which I shall speak in a moment. 

The Federal Power Commission exercises jurisdiction which bears 
very directly upon the work of the State commissions. It has jurisdic- 
tion to determine what rates for natural gas or for power, sold in inter- 
state commerce, shall be charged to intrastate distributing companies. 
The State commissions have jurisdiction to regulate all direct sales to 
consumers of such gas or power. The rates fixed by the Federal Power 
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Commission thus directly affect the rates which the State commissions 
may prescribe for consumers. This direct interest of the State commis. 
sions is recognized to the extent that the State commissions may in- 
stitute proceedings before the Federal Power Commission, invoking the 
exercise of its jurisdiction over rates charged to a distributing company, 

The State commissions are also interested in the regulation by the 
Securities and Exchange Commission of service companies controlled by 
public utility holding companies, and in the exercise of other powers by 
that Commission which affect local distributing companies, subject also 
to State commission regulation. 

The State commissions, accordingly, have a very real and gub- 
stantial interest in the continued efficiency of these regulatory commis. 
sions. As to those commissions, therefore, we think it appropriate that 
the Association should submit its recommendations to this Committee, 
as it is now doing. 

The State commissions are constantly before the Interstate Com- 
merce Commission in all sorts of proceedings. They are also much 
before the Federal Power Commission, and to some extent before the 
Communications Commission and the Securities and Exchange Com- 
mission. 

We believe that any legislation which will limit the control of these 
Federal regulatory commissions over their respective staffs, or which 
undertakes to prescribe procedure for them, will be far more likely to 
be harmful than helpful. We believe that each of these commissions 
should determine the policies to be followed in the administration of the 
laws under which it acts, and should have power to see that those policies 
are reflected in the decisions made in its name. The commissioners who 
compose these commissions are responsible in the eyes of the country 
for the work of their respective commissions. They should be in fact 
responsible, and should in every case be able to control what will go 
out as their decision in that case. 

Any act of Congress operating to destroy this control, as to any one 
of these commissions, and providing for the making of decisions in the 
name of the commission by persons not appointed by the commission, we 
think would be unfortunate. We think that every decision promulgated 
in the name of one of these commissions should have been determined by 
the commissioners themselves, or by subordinates selected by them, and 
pursuing policies, and applying principles adopted by them. 

We believe that, without the compulsion of a rigid statute, each one 
of these commissions will follow a procedure which will fully protect the 
rights of parties to a proper notice of hearings affecting them, and to 4 
fair hearing after notice. 

Accordingly, the Association makes the recommendation, contained 
in the first of the resolutions which I have presented, to the effect that 
any legislation which Congress determines to enact be made inapplicable 
to the four commissions which I have named. ‘ 

We hope that Congress may determine to follow this course. If it 
shall so determine, the two recommendations which are contained in the 
second resolution just presented need not be considered. 
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In the event, however, that Congress shall determine to enact a bill 
applicable in some respects to all Federal administrative agencies, in- 
duding these four regulatory commissions, we ask that the recommenda- 
tions which are contained in the second resolution presented be given 
careful consideration. 

The first of those recommendations is of very vital importance, if 
legislation is to be enacted applicable to the Federal commissions which 
regulate rates. What is recommended is indispensable for the preserva- 
tion of the scheme of regulation which Congress has evolved in the past 
twenty years, and has provided for in the Interstate Commerce Act, 
the Motor Carrier Act, the Federal Power Act, and the Natural Gas Act. 

I refer to the cooperative practice first provided for in the Trans- 
portation Act of 1920, in what is now Section 13(3) of the Interstate 
Commerce Act. That Section authorizes the Interstate Commerce Com- 
mission to arrange joint hearings with State commissions in proceedings 
before the Federal Commission which will have an effect upon matters 
which fall within the regulation of the State commissions. The Section 
also contains broad authority to the Federal Commission to avail itself 
of ‘‘the cooperation, services, records and facilities’’ of the State com- 
missions. 

These cooperative provisions of Section 13(3) have been reenacted 
in substance in Section 205(g) of the Motor Carrier Act, in Section 
410(b) of the Federal Communications Act, in Section 209(b) of the 
Federal Power Act, and in Section 17(b) of the Natural Gas Act. Also, 
by an amendment of said Section 13(3) of the Interstate Commerce 
Act, effected by Section 9(c) of the Transportation Act of 1940, the co- 
operative provisions of said Section 13(3) are made applicable to cases 
arising under Part III of the Act, relating to water carriers. 

Section 205 of the Motor Carrier Act likewise contains provisions 

under which most proceedings involving three states or less are required 
to be referred to joint boards, composed of members of State boards, or 
of persons nominated by such boards. The Communications Act, the 
Federal Power Act, and the Natural Gas Act also contain provisions 
under which cases may be referred to joint boards, nominated by the 
commissions of states affected by the proceedings, for hearings and re- 
port. 
Under the Motor Carrier Act the joint boards nominated by State 
commissions hear hundreds of cases each year. The decisions which they 
recommend are subject to scrutiny by the Commission, and may be 
reviewed by the Commission, either upon exceptions filed by parties or 
upon the Commission’s own motion. They are always subject to the 
Commission’s control. 

The Interstate Commerce Commission reports, however, indicate 
that the great majority of these joint board recommended orders take 
effect automatically, without formal review either upon exceptions or 
upon the Commission’s own motion. (Interstate Commerce Commission 
report to Congress, November 1, 1938, Page 90.) 

The first 5 volumes of Motor Carrier Cases published by the Inter- 
state Commerce Commission covered 825 joint board cases. Of these, 
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29 were reversed by the Commission, 57 were modified, and 739 were 
fully sustained. This information came from the Chief of the Section 
of Complaints of the Bureau of Motor Carriers, and is set out in the 
report of our Committee on Cooperation in the published Proceedings 
of the Fiftieth Annual Convention of the National Association of Rail- 
road and Utilities Commissioners, Page 218. 

The Federal Communications Commission and the Federal Power 
Commission have made use of the provisions under which joint hearings 
with State commissions may be held. Occasion has not been found to 
use the joint board provisions of those Acts. 

Cooperative agreements to facilitate the use of the cooperative pro- 
visions, both for joint hearings and for joint boards, have been made 
with each of these commissions, and have been approved by these com- 
missions and by our Association, on behalf of its State commission mem- 
bership. (Proceedings of National Association of Railroad and Utilities 
Commissioners, 48th Annual Convention, Pages 268 and 275, and Pro- 
ceedings of 50th Annual Convention, Pages 228, 210 and 211.) 

Under these agreements either the Federal commission or a State 
commission, or the Association, on behalf of State commissions, may sug- 
gest cooperation either through a joint hearing or by a joint board in any 
ease. The commission, before which the case is pending, may assent to 
the suggestion, or may decline to assent. 

The cooperative plan is a technique in public regulation which is 
absolutely necessary for the proper coordination of Federal and State 
regulation, when State and Federal administrative agencies exercise 
power to regulate the same public service enterprises. A public service 
company which is engaged both in interstate and intrastate service is 
nevertheless one company. The regulation imposed by the Federal Gov- 
ernment affects the company in all its business. So also does the regula- 
tion imposed by the States. 

While the Federal and the State commissioners hold their offices 
from different governments, they nevertheless serve the same public, 
and ought to have the same ends in view. To the fullest extent possible 
they ought to work according to a common plan, so that this dual govern- 
ment of ours may, in its regulation of public service enterprises, be just 
as efficient as if all governmental powers were vested in one government. 

Certainly the Federal and State commissioners ought to understand 
what their respective purposes are, and they ought to work in agreement 
as to purposes and policies if that is found to be practicably possible. A 
State commission can not justly and intelligently regulate the local 
business of a utility, which is subject also to Federal regulation, if it 
disregards the interstate business, and the obligations laid upon the 
atility by the Federal Government. 

On the other hand,—to cite a concrete case,—the New York Tele- 
phone Company derives more than 95 per cent of its revenue from local 
business, subject to regulation by the New York Commission. The 
Federal Commission cannot well afford to proceed in disregard of that 
fact and of what the State Commission is doing in the exercise of its 
regulatory powers. 
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This regulation, through different commissions, of enterprises which 
are engaged both in local business, and in business which is subject to 
regulation only by the Federal Government, presents an extremely com- 
plex problem. It has not been fully solved yet, but the cooperative plan 
represents a great advance over the days when State and Federal Com- 
missions disregarded each other in their proceedings, and then litigated 
their inconsistent orders in the courts. 

Our first request is that; if you pass a general bill, it be so drawn as 
not to prevent the operation of the cooperative provisions of these severa} 
statutes. 

I spoke of the development of the cooperative plan by Congress, 
having in mind these statutes enacted over a period of 20 years. The 
practice of cooperation began, however, before any provision for it was 
made by statute. Congress in these statutes simply placed its sanction 
upon a practice which had been already begun. 

If I may be permitted a personal reference, I may say that I sat 
in the first cooperative proceeding before a Federal commission, of which 
there is any record. It was a case before the Interstate Commerce Com- 
mission, involving class freight rates on the Boston and Maine Railroad, 
heard more than twenty-five years ago. 

I was then a member of the New Hampshire Commission. Our 
Commission was engaged in an investigation of class freight rates on the 
Boston and Maine. The Interstate Commerce Commission was engaged 
in @ corresponding interstate investigation. The class rates then in 
effect in the four Northern New England States, on the Boston and 
Maine system, were survivals of the days when that system was owned 
in fragments by various railroads. Taken together, the Boston and 
Maine class rates probably presented the most confused and discrimina- 
tory mass of rate inconsistencies in existence in the country. 

Honorable Charles A. Prouty, one of the most brilliant men who 
ever sat on the Interstate Commerce Commission, was in charge of the 
Federal proceeding. He assigned it for hearing in Boston, and invited 
the commissioners of the four Northern New England States to sit with 
him at the hearing. 

That invitation was accepted. After the hearing the commissioners 
conferred together as to what ought to be done. The result was the 
preparation of a harmonious class rate structure for the entire Boston 
and Maine system. It was prepared by the rate experts of the New 
Hampshire and Massachusetts Commissions, working with the experts 
of the Interstate Commerce Commission, to carry out general conclusions 
reached in the conference. It was a rate structure which adapted the 
rates prescribed to the peculiar situations existing upon different lines of 
the Boston and Maine system. That schedule was adopted and put into 
effect, intrastate and interstate, in the four States involved. 

There was then nothing in the law to forbid that course of procedure. 
It met the exigencies of that particular situation. It is a procedure now 
expressly sanctioned by the several statutes to which I have referred. 
__ Those statutes are very broad. Under them the Federal Commission, 
if it so desires, may avail itself of the cooperation of a State commission, 
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by asking the State commission to hold a hearing for it. This not infre. 
quently happens in Interstate Commerce Commission practice. In such 
a case the State commission may, if it desires, accompany the record with 
written recommendations, or, if it deems there is occasion therefor, it 
may confer with the Interstate Commerce Commission concerning the 
disposition of the proceedings. 

Under these statutes, in cases where cooperative hearings and co- 
operative consideration are deemed desirable, State commissioners may 
sit either with Federal commissioners or with Federal examiners. 

Paragraph 9 of the so-called cooperative agreement between the 
State commissions and the Interstate Commerce Commission provides in 
part as follows: 


“9. When a joint hearing is held under the cooperative plan, and the case 
afterwards comes to argument before the Interstate Commerce Commission, it is to 
be understood that the cooperating state commissioners will be expected to sit with 
the Interstate Commerce Commission at the argument, if they so desire, and after- 
wards to take part in a joint conference to consider the disposition of the case. * ** 
At the conclusion of a joint hearing the presiding Interstate Commerce Commission 
examiner and the participating state commissioners or state commission representa- 
tives may, if practicable, hold an informal conference for an exchange of views in 
the case. It is obvious, of course, that in many cases the difficulties and com- 
plexities of the cases will make a satisfactory exchange of views impracticable at 
such times, in which event such state commissioners or state commission representa- 
tives may give the Interstate Commerce Commission examiner the benefit of their 
views in writing or otherwise, as may be convenient, before the proposed report of 
the Interstate Commerce Commission examiner is served. It will, of course, be 
understood that under the Interstate Commerce Commission practice the proposed 
report embodies the independent views of the examiner. At the same time, it is 
believed that an exchange of views with the state commissioners may aid the 
examiner in formulating his proposed report. A similar course is contemplated with 
respect to the forthcoming decisions of the state commissions based upon the 
record made in joint hearings.” (Proceedings, 37th Annual Convention of Railroad 
and Utilities Commissioners, Pages 256-257.) 


This sensible, convenient, and effective cooperative procedure would 
not be possible under 8. 918, or under Section 309 of S. 674, and we 
think not under the provisions of 8. 675, as it now stands. 

Seemingly, the draftsmen of S. 675 designed to except cooperative 

roceedings from the mandatory provisions of the bill relating to hear- 
ings, but we believe the exception included for that purpose is not well 
drawn to accomplish that purpose. Section 301(b) on Page 11, of 8. 
675, provides for the exception. 


“(b) proceedings which, pursuant to a law of the United States, are conducted 
before an officer of one of the States;” 


This might cover those cases where State commissions make the 
record for a Federal commission, but it is highly questionable whether 
it would cover cooperative hearings, where State commissioners sit with 
Federal examiners. The Association, accordingly, asks to have this 
exception in Section 301(b) redrafted, so that it will certainly cover all 
cooperative proceedings. 
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Proposep SuBSTITUTES FOR SEcTION 301(b) 


We are not concerned with the mechanics of such exception, pro- 
vided only that the exception be certainly accomplished. We suggest 
that it would be accomplished by an exception phrased as follows: 


“(b) Proceedings conducted before, or participated in by a member or members 
of any state regulatory commission or board exercising rate-making authority under 
the law of any state, Territory or Federal District, or by a representative of, or 
person nominated by any such commission or board, in accordance with the 
provisions of a law of the United States.” 


The very great importance of this matter we do not believe will be 
questioned. If the practice of cooperation is to continue, any legislation 
which Congress may enact must contain some appropriate provision 
enabling that to be done. 

The concluding recommendation contained in the second resolution 
is this : 

That if a general bill is enacted, the provisions respecting hearing 
officers be made inapplicable to a commission exercising jurisdiction 
such as these commissions exercise, providing their hearing officers are 
appointed, or are serving, under the provisions of the civil service laws 
of the United States. 

The State commissions, in so far as Federal agencies are concerned, 
are interested primarily in rate cases. The delay of reaching decisions 
in rate cases heard before commissions, whether Federal or State, is 
probably the criticism most frequently heard. At the best, rate cases 
take a long time for adequate hearings to parties, and for study and 
disposition upon the voluminous records ordinarily made. 

The hearing commissioner plan would create more delay. It would, 
in practical effect, make two commissions in the place of one. The 
hearing commissioner would first make his decision, and from that de- 
cision an appeal could be taken to the Commission. 

Such an appeal, under Section 309(1) of S. 675, with respect to 
specification of errors, and the presentation of the record to the Com- 
mission, would be exactly like an appeal from one court to another. 
Also, under Section 309(2) the disposition of the appeal by the com- 
mission would be similar to the disposition of a case by an appellate 
court, except that if the Commission should make findings differing 
materially from those of the hearing commissioner, it would be compelled 
to “file with its decision a statement explaining the grounds of its 
determinations, with appropriate references to the record.’’ 

We think it is plain that this appellate procedure would mean sub- 
stantial additional delay over the present system, and for that reason 
should be avoided. That, however, is not the most serious objection to 
the hearing commissioner plan. 

The State commissions have had longer contact, and more intimate 
contact, with the Interstate Commerce Commission than with any other 
Federal commission. They are familiar with the examiner system of that 
Commission. In no respect has the Interstate Commerce Commission 
been more strikingly successful than with respect to its examiners, and 
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its hearing procedure. The Commission has been able to attract and hold 
a staff of examiners who have done their work remarkably well. 

The Commission’s examiner service is a graded service, which offers 
permanent salaries, on a respectable basis, to men of ability and length 
of experience. It is a career service for most of the men engaged in it. 

These examiners take pride in their positions. They are given a 
large measure of responsibility and of independence; but they regard 
themselves as a part of the Commission. They know that they are 
responsible to it, and that the Commission is responsible for them. 

Each examiner knows that his value to the Commission, and his 
estimation by the public, having business before the Commission, depend 
upon his understanding of the work of the Commission, of the law under 
which Congress has provided it shall be done, and of the construction 
placed upon the statute by the Commission and the courts, and of the 
general policies and traditions of the Commission, and that they depend 
especially upon the ability with which he can make the hearings which 
he conducts, and the proposed reports which he prepares, reflect the 
established decisions, policies and traditions of his Commission. 

These men are loyal to the Commission because each man feels him- 
self a very part of an organization in which he takes pride. 

We believe that parties who have business before the Commission 
have no complaint to make of the Commission’s examiners, nor of the 
way in which they conduct their hearings, and prepare their reports. 

We believe that any legislation which would disturb the status of 
these examiners, and compel them now, and from time to time hereafter, 
to seek reappointment, would be not only a calamity to them, but to the 
public as well. 

Nothing but good is said about the Interstate Commerce Commission 
procedure and hearings, because the Commission has been able to infuse 
into its force of examiners a spirit of loyalty to the Commission. Every 
examiner, when he goes out to hold a hearing, feels that, in a sense, he 
is the Commission, charged with the duty in that case,—both in the con- 
duct of the hearing, and in the preparation of the decision to be 
recommended,—to do what the Commission would do, if the Commission 
itself could hold the hearing. 

**A little leaven leaventh the whole lump,’’ the Bible says. The 
Interstate Commerce Commission is composed of 11 men. Its great 
accomplishment has been its success in making each of its hundreds of 
employees feel himself a part of the Commission. In the case of the 
Commission, a little leaven has leavened the whole lump; but the leaven 
must be in the bowl, in contact with the other meal which is to be 
leavened. If, by legislation, you take the appointment of these examiners 
away from the Commission, if you set the examiners apart, and tell them 
that the Commission does not control their appointment, and can not 
promote them for efficiency and fine service, nor discipline them for in- 
efficiency, or misconduct,—in short if you tell them that they are in no 
way responsible to the Commission, and that the Commission, as to them, 
is simply a sort of appellate tribunal, we very greatly fear that a much 
less fortunate situation with respect to these hearings officers,—whatever 
they may be called,—will exist hereafter, than exists now. 
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Also, with respect to the examiners themselves, we feel that Congress 
will take into consideration that they have won the places they now hold, 
in most cases, by long and faithful service. Many of them studied to 
qualify for examiner service and entered upon it intending to make it 
their life work. Many of them are now too old to seek other employment. 
Some are too old to expect appointments to run for 7 years, but have 
not yet reached the retirement age. Ought these men to have their as- 
sured status taken from them ? 

The recommendation of our Association is that if a general statute 
is to be enacted, it be so drawn as to leave undisturbed a system which 
works so well as the examiner system of the Interstate Commerce Com- 
mission, and which will permit the maintenance of a similar system by 
each of the other Federal regulatory commissions. 





Revised Interstate Commerce Act Released by 
Government Printing Office 


The Government Printing Office released the Interstate Commerce 
Act on June 27th. It has been revised to April 1, 1941. Copies are 
available at the Government Printing Office or may be obtained from 
the Executive Secretary of your Association at 35¢ apiece. 





Removal of I. C. C. From Washington 


Chairman Eastman of the I. C. C. has received a letter from the 
Bureau of the Budget calling for a report as to how much office space 
in Washington it can give up, if any, by moving bureaus or its entire 
organization from Washington. The Commission has made a reply to 
this inquiry but it is being held confidential. 

Following press announcement of the receipt of this letter, Chair- 
man Lea of the House Committee on Interstate and Foreign Commerce 
called a meeting of his Committee. The Committee unanimously di- 
rected him to send a letter to President Roosevelt protesting against the 
Commission’s removal from Washington. Chairman Lea’s letter to the 
President follows: 


June 
thirteenth 
1941 

Honorable Franklin D. Roosevelt 

The President of the United States 

The White House 


Dear Mr. President: 


I am addressing you in response to instructions of the Interstate and Foreign 
Commerce Committee of the House of Representatives which this morning author- 
ized me, in the name of the committee, to make this protest against the proposed 
removal of the Interstate Commerce Commission from the city of Washington. 

This Commission is the oldest and principal of all the independent commissions 
established as agencies of Congress. We believe that Section 19 of the Interstate 
Commerce Act wisely provided that the principal office of the Commission, and its 
general sessions, should be held in the city of Washington. 

The relation of this Commission to Congress, and particularly to the work of 
this committee, is such that its value, as a source of information and recommenda- 
tion, would be greatly reduced by its removal from this city to any location not 
conveniently accessible to the members of Congress. “ 

In an emergency, or in case of war, one of the most important of the domestic 
—- in connection therewith is transportation. The Commission has special 

unctions in reference to the suspension of rules and practices as to car service, 
the use of terminals, and priorities, and in the administering of which there is a 
decided advantage in Washington as the administrative center. 

From the legislative standpoint, the Commission is an important adviser to 
Congress. The Commission has made over 400 reports to this committee in the 
last seven years. Many of these reports require consultation between the Com- 
missioners and the members of this committee. 

Members of the Commission, and its experts, are frequently witnesses before 
congressional committees. At frequent times personnel of the Commission has been 
utilized in special studies by committees of Congress where contact and consultations 
were necessary. 

The personnel of the Commission have long been established at Washington. 
Its employees are under the Civil Service, and are making lifetime careers of the 
work. Many have their homes and families in this city, or its immediate environ 
ments. Their children are being educated in its schools. There is probably no other 
commission in the seat of our government where the extent of readjustment by re 
moval would be so far-reaching as the Interstate Commerce Commission. 

So, from the standpoint of efficiency of operation, the convenience of Congress 
whose agency it is, as well as from the hardship that removal from Washington 
would involve to its personnel, the members of our committee feel that the removal 
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of this Commission is unwarranted. Neither do we believe its removal is justified 
on a comparative basis with other agencies whose work is not necessarily so closely 
connected with the legislative or executive departments, and whose personnel could 
be placed elsewhere without the extensive and severe readjustments and losses that 
would result to the personnel of the Interstate Commerce Commission. 

We are not unconscious of the compelling need of making national defense a first 
consideration, but we feel that a protest against removal of the Interstate Com- 
merce Commission is justified by its close alliance with the important work of 
Congress and its activities, and our national defense and its activities. 

It is also true that the long maintenance of the Commission at Washington with 
the widespread ramifications of its work has caused many other persons, businesses, 
and professional concerns to be established here, which are incidental to the presence 
of the Commission. 

We, therefore, respectfully urge the most careful consideration before any order 
is made that might have the effect of seriously handicapping the work of the Com- 
mission, the work of the Congress, and the impairment of administrative and legis- 
lative control of our transportation problems during the emergency. 


Sincerely yours, 


(Signed) CLARENCE F. LEA 


CFL/Mi Chairman. 


CC: Honorable Harold D. Smith 
Director 
Bureau of the Budget 
Washington, D. C. 





President James W. Wolfe, National Association of Railroad and 


Utilities Commissioners, wired President Roosevelt on June 14th, and 
the contents of his telegram are printed herewith. 
June 14, 1941. 


“The President, The White House: 


On behalf of Public Service Commissions and other regulatory commissions 
of the several states | earnest urge that you prevent removal of the Interstate 
Commerce Commission from Washington. State commissions have business con- 
stantly with that Commission and also with other Federal Commissions regulating 
power, gas and communications companies. Removal of the Interstate Commerce 
Commission from Washington will disorganize the cooperation of State commis- 
sions now carried on with that Commission and other commissions under the pro- 
visions of the several Federal Regulatory laws, and would thus be an injury to the 


ea ees in an important part of their work which ought to be avoided 
if possible. 


james W. Wotrt, President. 
National Association of Railroad and Utilities Commissioners.” 





According to a newspaper story appearing in the Washington Eve- 
ning Star on June 16th, Honorable Sam Rayburn of Texas, Speaker of 
the House of Representatives, also opposes moving the Interstate Com- 
merce Commission and other agencies from Washington. The news- 
paper item appears below. 


Rayburn Opposes Moving F. T. C., I. C. C. and S. E. C. 


Speaker Rayburn told his press conference today (June 16th) he 
was strongly opposed to suggestions that the Interstate Commerce Com- 
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mission, the Federal Trade Commission and the Securities and Exchange 
Commission be moved out of Washington to relieve the congestion of 
Federal agencies. 

He also expressed the opinion that not more than 10 per cent of 
members of Congress would favor such a plan. 

Speaker Rayburn pointed out that the Federal Trade and the In. 
terstate Commerce Commissions, as well as the S. E. C., are all agencies 
of Congress and that their officials and employes are closely identified 
here with various activities and own property and he could not see 
the wisdom in ‘‘uprooting’’ them at this time. 





Traffic Management Is A Profession for Which 
Educational and Ethical Standards Are 
Authorized by Law * 


By Lowe P. Swpons, Traffic Manager, 
Holly Sugar Corporation, Colorado Springs, Colorado. 


The passage of the Interstate Commerce Act in 1887 really marks 
the beginning of the traffic profession ; although the Act did not require 
a high degree of technical training during the first sixteen years of its 
existence. The traffic manager did not begin to acquire scientific knowl- 
edge and skill by special preparation in the laws affecting transportation 
until after the passage of the Elkins Act in 1903 and the Hepburn Act 
in 1906, which gave the Interstate Commerce Commission power to pre- 
vent rebating and prescribe rates for the future. 

The titles ‘‘assistant, or general freight agent’’ and ‘‘traffic man- 
ager’’ employed by industrial and transportation companies after 1906 
designated persons known to have special training and experience in 
transportation—professional men. 

There should be no question that handling of regulated transporta- 
tion is a profession. The word is defined as: ‘‘A vocation in which a 
professed knowledge of some department of science or learning is used 
by practical application to the affairs of others, either in advising, 
guiding or teaching them, or in the serving of their interest or welfare 
in the practice of an art founded on it * * the word implies professed 
attainment in a special knowledge as distinguished from mere skill * * 
and the application of such knowledge to uses of others for a voca- 
tin **’’. (U. S. v. Laws, 163 U. S. 258, 1896). 

Summarizing cases on ‘‘Professionalization’’ leaves no doubt that 
“A great variety of occupations have been recognized as proper subjects 
for regulation under police power and such regulations are not inhibited 
by the Fourteenth Amendment of the United States Constitution.’’ 
(Henry v. State of Texas, 260 S. W. 190, 1934). 

Traffic management, like architecture, accountancy, engineering, 
court reporting, is in the class of professionalization that does not require 
a license or certificate to practice. The classification distinction is dis- 
cussed in the following case: 


“The rights of complaint in this case are unlike the rights of a physician, surgeon, 
tist, lawyer, or school teacher to practice their callings or professions. Under 
law, they cannot practice without a_certificate or license; In the case of 

accountants, however, this is not true. They are not required to obtain a certifi- 

cate or license to practice their calling** In other words, anyone is at liberty 
to practice as an accountant, notwithstanding this law, so long as he does not 
tepresent himself to be a certified public accountant.” (Lehman v. State Bd. of 

Accy., 208 Ala. 185; affd. 263 U. S. 398). (State v. Ridell, 233 Pac. 684; 1924). 

(Wangerin v. Wisc. St. Bd. Accy., 270 N. W. 57; 1936). 


_ .*Submitted to the Associated Traffic Clubs of America at the meeting held 
in Jacksonville, Florida, May 6-7, 1941. This paper won third prize. 
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The findings of the court in upholding the standards established by 
the State Legislatures for the accountancy profession should be a valu- 
able guide in formulating standards for the traffic profession. 

Standards in Wisconsin were upheld on the premise, among others, 
that the accountant’s reputation rests largely on his knowledge of laws 
affecting the public welfare. Some were named as: 


“Income tax laws, unfair trade practice acts, besides all the work done by ac- 
countants in the field of rate regulation, public utility rates, largely resting upon 
the reputation of the accountants who do the accounting, and many other aspects 
of the matter which make the whole subject of public accountancy a proper field 
for the exercise of the police power in the interest of the public welfare.” (Wan- 
gerin Case, supra.) 


The traffic manager’s reputation and value likewise rest on his 
knowledge of laws in the interest of the public welfare, namely, the 
Transportation Act of 1940, embracing laws affecting common carriers 
by rail, truck, and water; Bill of Lading Act; Clayton Anti-Trust Act; 
Elkins Act; Merchant Marine Act; Parcel Post Act; Safety Appliances 
Act; Transportation of Explosives Act and others. 

The traffic manager can either encourage traffic management being 
recognized as a profession by statute and receive the benefits, or let it 
remain in its present not legally recognized or amateurish status. The 
word ‘‘professional’’ is ‘‘opposed to amateurs and as used in the 
statutes it refers to one who pursues an art and makes his living there- 
from.’’ (U.S. v. Flynn, 16 Fed. (2d) 1006). 


Tue Trarric MANAGER HAS EVERYTHING TO GAIN AND NOTHING 
To LosE THROUGH PROFESSIONALIZATION 


The history of such vocations as accounting, architecture, engineer- 
ing, law, medicine, and nursing reveals that professional status pre- 
seribed by law came about for the most part by 


(a) Perfection through practice of the art. 

(b) Study, research, and exchange of ideas through association and 
cooperation. 

(c) A desire to perpetuate and improve the art by high standards 
attracting those wishing to improve themselves in choosing 4 
profession. 

(d) An informed public demanding educational and ethical stand- 
ards, established by law, insuring it the best service. 


Milestones (a) and (b) above have been passed and the traffic 
profession is now facing (c) before (d) is forced upon it. 

The annual reports issued by the various professions that have 
established educational and ethical standards emphasizes the benefits of 
professionalization. The quality of membership has been improved which 
enables them to render better service to the public. The success atta 
ed has prevented any profession from returning to the prior status. 

Professionalization has gained the complete confidence of business 
executives. The traffic manager has only to look into the organization 
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of his own company to confirm this. Its comptroller, auditor, or head 
of the accounting department, if employed within the last ten years, is 
likely to be a certified public accountant, either selected from an am- 
bitious employee, who has professional qualifications, or secured outside 
the organization. A bookkeeper with years of experience with the com- 
pany is seldom selected. The difference in remuneration plays no part. 
The same is true of the heads of other departments. Try to visualize a 
modern executive employing a layman with architectural experience to 
draw plans for a new building to the exclusion of a licensed architect, 
or selecting for chief engineer of the company an experienced mechanic, 
without professional status, from the ranks. The executive has no 
standards to guide him in selecting a traffic manager. He is obliged 
to rely on hearsay or recommendations of friends in determining the 
qualifications of a layman for the position. 

A consideration of the benefits that other vocations have gained 
through professionalization is so convincing one wonders why the traffic 
manager has so long neglected his opportunities in this regard. 

Bulletin No. 39, Bureau of Foreign and Domestic Commerce Survey, 
emphasizes that the educational qualifications required, duties and value 
of the traffic manager are seldom fully comprehended by the executive, 
although he handles over 25% of the company’s expenditures. It fur- 
ther states : 


“It is further evident that at the present time it is difficult for an executive to 
determine the fitness of an applicant for such work or to check the capability of 


the employee after engagement. It is, therefore, hoped that some system may 
be worked out whereby traffic clubs or similar organizations may hold public 
examinations in traffic management and issue certificates of fitness * * *.” 


The Transportation and Merchant Marine Acts of 1920 did much to 
enhance the value and importance of the traffic manager to industry. 
During the past twenty years his work has materially affected the public 
welfare of the nation through general rate adjustments and his position 
in industry more clearly defined. The Transportation Act of 1940 will 
further emphasize the value and position of traffic management in in- 
dustry over the 1920 Act on account of the wide extent it applies 
regulation to most forms of transportation. It should prove to the 
traffic manager what the Federal Income Tax Law of 1931 (16th Amend- 
ment) did to the accountants, namely, the advantages in fostering and 
promoting professional standards in order to improve their position and 
furnish a higher degree of service to their employers and the public, 
as stated in Professor Roy B. Kestener’s History of Accounting. 

A number of progressive universities have established limited 
courses in transportation. They are realizing the value of transportation 
in industry and as a vocation for students. The recognized professions 
work very closely with the universities in preparing the curriculum, 
giving lectures and encouraging financial support. A professionalized 
transportation association with defined educational standards will afford 
mpetus and weight to universities in promoting an accredited trans- 
portation curriculum. 





The Childe Case * 


The substantial holdings of the court are set forth in the six num. 
bered paragraphs of the syllabus; and the decision contemplates further 
proceedings, by taking of evidence, which so far as this decision indicates 
may result in a final order either favorable or unfavorable to the re. 
spondent, having the effect either of permitting his continued appear- 
ances in such matters before the Nebraska Commission in the future, 
or forbidding the same. 

1. The Court holds that the right to determine what constitutes the 
practice of law and the right to determine what persons shall be licensed 
to practice law are exclusively judicial functions which, under the state 
constitution and the recognized authorities in Nebraska and other states, 
cannot be changed or interfered with by legislative branch of govern- 
ment. 

2. The Court recognizes the doctrine of separation of powers to the 
extent of holding that the Nebraska Commission may regulate procedure 
before it, apparently including the determination of who shall be ad- 
mitted practitioners; but restricts this to the extent of saying that such 
Commission cannot sanction one not admitted to the bar engaging in the 
practice of law, that is, doing things which in fact constitute the practice 
of law. 

3. The Court holds that it is the character of the act which deter- 
mines whether such act constitutes unauthorized practice of law; and 
this is not determined either by the person who does it or the place where 
it is done. 

4. The Court makes plain that it is impossible to define what con- 
stitutes the practice of law and that any attempt to state a general and 
precise definition would tend toward a rigidity which would eventually 
forestall the beneficial results to be accomplished. 

5. This is not a final decision of the Court but simply a preliminary 
decision overruling a motion to decide against the respondent as a 
necessary conclusion of law. The Court proposes to inquire into the 
facts, for the purpose of determining whether those facts amount to 
the practice of law. 

6. As for the significance of the decision, it can be definitely said 
the Court does not hold that the doing of the acts usually performed by 
lay practitioners necessarily amounts to the practice of law. On the 
other hand, the Court leaves the door open for a later holding that a lay 
practitioner may be guilty of unauthorized practice of law, if he per- 
forms services which require the exercise of legal qualifications. The 
conclusion, one way or the other, is exclusively the function of the courts 
and not the legislature. 


*Statement with reference to holdings of the court by John S. Burchmore, 
Counsel, National Industrial Traffic League. 
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IN NEBRASKA SUPREME COURT 
STATE EX REL JOHNSON V. CHILDE 


30822 Filed February 21, 1941 
Original. 
Motion for judgment on pleadings overruled. 


Walter R. Johnson, Attorney General, Don Kelley, Assistant At- 
torney General (Lincoln) for plaintiff. 


Dana B. Van Dusen, A. G. Ellick (Omaha) for defendant. 


(SYLLABUS) 


1. It is the character of the act, not the person by whom or for 
whom or the place where it is performed, which determines whether such 
act constitutes the unauthorized practice of law. 

2. The power to define what constitutes the practice of law is an 
exclusive judicial function. 

3. The determination of the persons to be licensed to practice law 
is a judicial function over which the courts have exclusive control. 

4. One who possesses the knowledge necessary to have reasonable 
skill and efficiency in handling matters relating to the fixing and revision 
of transportation and service rates and charges of common carriers may 
not engage in the practice of law before the railway commission of this 
state without a license. 

5. To constitute the practice of law, acts performed while appearing 
before the railway commission must require the exercise of legal train- 
ing, knowledge and skill. 

6. The supreme court has the sole power to punish for contempt 
any person assuming to practice law in this state without a license. 


Heard before Simons, C. J., Rose, Eberly, Paine, Carter, Messmore 
and Johnsen, JJ. 


CARTER, J. 


This is an original action brought by the state on the relation of 
the attorney general charging the defendant with contempt of court for 
practicing law in this state without a license. The matter is before the 
court at this time on the motion of relator for a judgment on the 
pleadings. 

At the first hearing before the referee, and prior to the filing of the 
motion for a judgment on the pleadings, respondent asked leave to 
amend his amended answer by filing an additional paragraph thereto. 
We hold that respondent was entitled to amend when leave to do so was 
requested and, by virtue of a stipulation appearing in the record, we 
will consider the amendment as a part of respondent’s answer in ruling 
upon the motion now before the court. 
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The record shows that respondent is a person having reasonable 
skill and efficiency in handling matters relating to the fixing and revision 
of transportation and service rates and charges of common carriers, 
The acts alleged to constitute the practice of law are in relation to ap- 
pearances made by respondent before the state railway commission, 
An understanding of the situation before us requires an investigation 
of the powers of this court over the subject-matter of the action and a 
determination of the powers and functions of the railway commission in 
so far as they bear upon the principles of law applicable to the case and 
necessary to a decision thereof. 

This court has heretofore held that it has the power to define and 
regulate the practice of law as an inherent power of the judiciary. In 
re Integration of the Nebraska State Bar Ass’n., 133 Neb. 283, 7 SCJ 
220, 275, N.W. 265. It is likewise invested with exclusive power to 
admit persons to the practice of law in this state and, except for the 
possible right of the legislature to make minimum requirements for the 
protection of the public by a proper exercise of the police power, to fix 
the qualifications for admission to the bar. State v. Barlow, 131 Neb. 
294, 5 SCJ 781, 268 N.W. 95; State v. Kirk, 133 Neb. 625, 7 SCJ 224, 
276 N.W. 380. The power to discipline those licensed to practice law 
is also vested with this court. In re Disbarment Proceedings of Newby, 
76 Neb. 482, 107 N.W. 850; State v. Goldman, 127 Neb. 340, 255 N.W. 
32. The power of this court to regulate the bar has been held to include 
the power to integrate the bar by rule of court. In re Integration of the 
Nebraska State Bar Ass’n., 133 Neb. 283, 7 SCJ 220, 275 N. W. 265. 
The power to define what constitutes the practice of law is likewise 
lodged with this court. State v. Barlow, 131 Neb. 294, 5 SCJ 781, 268 
N.W. 95; State v. Kirk, 133 Neb. 625, 7 SCJ 224, 276 N.W. 380. The 
court has the sole power to punish for contempt any person assuming 
to practice law within this state without having been duly licensed to 
do so. State v. Barlow, 131 Neb. 294, 5 SCJ 781, 268 N.W. 95; State 
v. Hinckle, 137 Neb. 735, 9 SCJ 517, 291 N.W. 68. 

The authority of the supreme court to define and regulate the 
practice of law is inherently contained in the grant of judicial power 
to the courts by the Constitution. Respondent contends, in view of this 
fact, that such inherent power is limited by the doctrine of the separation 
of powers and does not include the right to regulate the appearance and 
activity of practitioners appearing before the railway commission while 
it is engaged in other than judicial functions. It is argued by the 
relator that the character of the act and not the place where the act is 
performed is the controlling and decisive factor. There are many cases 
from foreign jurisdictions supporting each of these propositions which 
we will not undertake to review in this opinion. We appear to have 
committed ourselves to the latter view by the former decisions of this 
court. In State v. Kirk, 133 Neb. 625, 7 SCJ 224, 276 N.W. 380, we 
held: ‘‘In determining the illegal practice of law, it is the character of 
the act and not the place where the act is performed which is the 
decisive factor.’’ See, also, State v. Hinckle, 137 Neb. 735, 9 SCJ 517, 
291 N.W. 68. The holding in State v. Barlow, 131 Neb. 294, 5 SCJ 781, 
268 N.W. 95, although not expressly stated, tends to support the same 
conclusion. In State v. Wells, 191 S. Car. 468, 5 S.E. (2d) 181, the 
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supreme court of South Carolina stated the rule as follows: ‘‘The 
character of service rendered, and not the denomination of the tribunal 
before whom such services are rendered, controls determination of 
whether such services constitute the ‘practice of law’’’. See, also, 
Grand Rapids Bar Ass’n. v. Denkema, 290 Mich. 56, 287 N.W. 377; 
Shortz v. Farrell, 327 Pa. St. 81, 193 Atl. 20; People v. Peoples Stock 
Yards State Bank, 344 Ill. 462, 176 N.E. 901. We have come to the 
conclusion that it is the act, not the person by whom or for whom or the 
place where it is done, which determines whether it is unauthorized law 
ractice. 
: The railway commission is a constitutional tribunal deriving its 
powers directly from the people. Const. art. IV, sec. 20. The legislature 
has, in accordance with the provisions of the foregoing section of the 
Constitution, authorized the railway commission to adopt rules and 
regulations to govern its proceedings and the mode and manner of 
conducting investigations. Comp. St. 1929, sees. 75-301 and 75-102; 
Compt. St. Supp. 1939, sec. 75-225. These sections of the statute convey 
broad powers upon the railway commission with reference to its pro- 
cedure, but they do not authorize one not admitted to the bar to engage 
in the practice of law. The determination of the persons to be licensed 
to practice law is a judicial function over which the courts have exclusive 
control. The issue therefore resolves itself into the question whether the 
acts performed by respondent amounted to the practice of law. In this 
connection, we desire to point out the difficulty of stating an all-inclusive 
definition of what constitutes the practice of law. Any attempt to state 
ageneral and precise definition would tend toward a rigidity by judicial 
rule which would eventually forestall the beneficial results to be accom- 
plished. The practice of law obviously has complexities and diversities 
too many and too intricate to be compressed within an exact formula. 
The situation is further proof of the correctness of the statement of Mr. 
Justice Holmes that ‘‘general propositions do not decide concrete cases.’’ 

It is urged as a defense that to acquire and possess the knowledge 
necessary to have reasonable skill and efficiency in the handling of 
matters relating to the fixing and revision of transportation and service 
rates and charges of common carriers requires years of intensive and 
undivided study which few lawyers, if any, have undertaken. This is 
not a defense. We do not doubt that respondent possesses high qualifica- 
tions in the transportation rate field. But the fact that he can qualify 
as an expert in a particular field will not permit his engaging lawfully 
in the profession of the law without a license to do so. In this respect 
he is in no better position than the physician, the accountant, and the 
financial adviser, each of whom has expert knowledge in excess of that 
of the lawyer in his respective field. 

As was done in State v. Barlow, 131 Neb. 294, 5 SCJ 781, 268 N.W. 
95, and State v. Kirk, 133 Neb. 625, 7 SCJ 224, 276 N.W. 380, we shall 
examine the facts and circumstances of each case and determine as best 
we can the line of demarcation, often shadowy and wavering, which de- 


fines the limits of the functions of the legal adviser from those of the 
layman. 
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The fixing and revision of transportation rates, charges and condi- 
tions of service is a legislative function which has been conferred upon 
the railway commission. In addition to this function it has duties of 
administrative and judicial character to perform. This is a further 
reason why, in an appearance before the railway commission, the nature 
of the appearance must be inquired into before it can be determined 
whether it constitutes the practice of law. While the fixing of trans- 
portation rates by the railway commission has been consistently held to 
be a legislative function, its orders are subject to review on appeal to 
the supreme court. Hooper Telephone Co. v. Nebraska Telephone (o., 
96 Neb. 245, 147 N.W. 674; Publix Cars, Inc. v. Yellow Cab & Baggage 
Co., 180 Neb. 401, 5 SCJ 433, 265 N.W. 234; Effenberger v. Marconnit, 
135 Neb. 558, 8 SCJ 191, 283 N.W. 223. It is held in the foregoing 
cases that the questions to be determined on such an appeal are whether 
the railway commission acted within the scope of its authority and if the 
order complained of is reasonable and not arbitrarily made. It is quite 
apparent that the record made before the railway commission is, on 
appeal, the record from which the supreme court must determine these 
questions. We have come to the conclusion, however, that the fact that 
an appeal is allowed from an order of the railway commission in a purely 
legislative matter does not itself make an appearance before the com- 
mission an engagement in the practice of law. The appeal from a rate 
fixing order of the rail commission to the supreme court as provided by 
our statute, Comp. St. 1929, see. 75-505, and upheld by this court in 
Hooper Telephone Co. v. Nebraska Telephone Co., 96 Neb. 245, 147 N.W. 
674, establishes a procedure peculiar to this state in that the general 
weight of authority is to the effect that statutes providing for such an 
appeal clothe the court with legislative powers contrary to constitutional 
provisions. While this court has continued to follow the Hooper Tele- 
phone Company case, we do not think it is sufficient to justify a holding 
that an appearance before the railway commission in a purely legislative 
matter is, of itself, sufficient to constitute the practice of law. 

Respondent further contends as a defense that a denial of the right 
of respondent to appear and practice before the railway commission 
would violate rights vested in and granted to the railway commission 
and to the respondent by the Constitution in that it would amount to 
an invasion of the powers of the legislative branch of the government of 
the state by the judicial branch thereof. There is no merit in this con- 
tention. The sole power to define and regulate the practice of law is in 
the judicial branch. In re Integration of the Nebraska State Bar Ass’n., 
133 Neb. 283, 7 SCJ 220, 275 N.W. 265. The legislature does not have 
the power to admit persons to the practice of law. Any attempt on its 
part to do so is an invasion of the powers of the judiciary inhibited by 
applicable constitutional provisions. The doctrine of the separation of 
powers is applicable to the extent that each branch of the government 
may operate within its field subject only to constitutional restrictions 
and reservations. The legislature has no more right to usurp the powers 
of the judiciary than has the judiciary to usurp the functions of the 
legislature. Any legislative attempt to authorize the practice of law by 
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one not duly licensed by the supreme court is absolutely void as an 
attempt to exercise judicial powers by the legislative branch of the 
government. 

It now becomes necessary to determine in the light of the foregoing 
discussion of the law whether relator is entitled to a judgment on the 

eadings. 

" The e first count of the information charges that respondent appeared 
before the railway commission in a proceeding entitled ‘‘In The Matter 
of the Application of Central States Motor Carriers Association for 
Authority to Establish Rates on Building and Fencing Materials.’’ The 
nature of the proceeding is not disclosed except what may be gleaned 
from the foregoing title. It is charged that respondent appeared before 
the railway commission in said matter in a representative capacity and 
performed certain acts including the preparation and filing of pleadings, 
the examination and cross-examination of witnesses, the lodging of ob- 
jections to the introduction of testimony and the making of arguments 
in support of the position taken by those whom he represented. While 
these functions are generally included in the routine duties of a practi- 
tioner of the law, they are not conclusive when performed outside of 
court unless it be shown that legal training, knowledge and skill were 
required in their exercise. As was said in the Barlow case, laymen 
may prepare simple, elementary documents of a routine character. A 
layman may also advise persons as to matters of business, although 
minor legal questions be incidentally involved where the legal training, 
knowledge and skill required are not beyond the range of the average 
man. It is not charged in count 1 that the acts performed by respondent 
required the exercise of legal training, knowledge and skill. Conse- 
quently, respondent has not, by his admission of the truth of the facts 
pleaded, admitted that he was engaged in the practice of law. The 
motion as to count 1 is therefore overruled. 

Count 2 of the information charges the performance of acts similar 
to those contained in count 1. It contains the additional allegation, 
however, that respondent conducted the proceedings as a duly licensed 
attorney at law and counseled and advised his alleged client with refer- 
ence to law and procedural matters. The answer of respondent admits 
the doing of the acts alleged, but denies that he acted as an attorney at 
law, or advised as to legal or procedural matters. Relator is not there- 
fore entitled to a judgment on the pleadings. Evidence is required to 
establish whether the character of respondent’s actions was such as 
would amount to the unlawful practice of law. 

Count 3 contains similar allegations as count 1. Respondent denies 
that he appeared at the hearing as charged. The motion is necessarily 
overruled as to this count. 

In count 4, acts are charged which are similar in character to those 
charged in count 2. Respondent admits the doing of the acts charged 
in this count, but denies acting as an attorney at law or in any manner 
engaging in the practice of law. It is necessary in order to sustain a 
conviction for contempt that evidence be adduced showing that legal 
training, knowledge and skill were required in the performance of the 
acts with which respondent is charged, when such acts were performed 
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outside of court. The motion for a judgment on the pleadings is there. 
fore overruled as to this count. 

In count 5, respondent is charged with doing certain acts outside 
of court which are alleged to constitute the practice of law. The nature 
of the acts and whether their doing requires legal training, knowledge 
and skill are not shown with such particularity that this court can say 
as a matter of law that they constitute illegal practice of law. Re. 
spondent denies that he acted as attorney or in any manner advised or 
counseled as to the law. Evidence of the nature of the acts and the 
necessity of legal training, knowledge and skill in their performance is 
required in order to substantiate the charge. The motion for judgment 
on the pleadings must also be overruled as to this count. 

It is true that relator alleges generally that in each of said counts 
respondent advised and counseled as to legal rights and conducted him- 
self as a regularly licensed attorney. These allegations are denied by 
respondent and they can therefore lend no assistance in support of the 
motion. The motion of relator for a judgment on the pleadings is 
therefore overruled as to each count contained in the information and 
the cause referred to the duly appointed referee of this court for the 
taking of evidence and the determination of findings of fact and con- 
clusions of law necessary to a final disposition of the case. 

Motion for judgment on the pleadings overruled. 

Johnsen, J., not participating. 





Bill to Prohibit Practice Before Railroad 


Commission of California Tabled 
(Assembly Bill 2446) 


Word has been received from J. B. Costello, Secretary of our San 
Francisco Chapter that Mr. W. G. Stone, who appeared before the Com- 
mittee on Judiciary Codes of the California Assembly, to represent the 
San Francisco Chapter, has informed him that Assembly Bill 2446 was 
tabled by vote of 10 to 1. (See: March Journal, p. 516). 


Arkansas Legislature Defines Practice of Law* 


‘*A new statute defining the practice of law is now on the books 
in Arkansas. 

The statute, sponsored by Representative Edward H. Patterson, 
Clarkville, is declared ‘to be in aid of and subordinate to the right of 
the Supreme Court to regulate and define the practice of law and pre 
vent and prohibit the unauthorized practice thereof by appropriate 
rules, orders and penalties.’’’... . : 

‘‘The statute prevents the appearance of laymen in a representative 
capacity before the Workmen’s Compensation Commission, the Corpor- 
ation Commission and the Department of Public Utilities, but persons 
authorized to appear before the Interstate Commerce Commission may 
practice before state boards in respect to rate matters.’’ (Italics ours). 





* Unauthorized Practice News, published by the American Bar Association for 
March-April, 1941, p. 24. 





” Lawyers and Non-Lawyers As Practitioners 
Before the Interstate Commerce 
Commission 


By Bauruasar H. Meyer * 


Hundreds of practitioners appeared before the Interstate Com- 
merce Commission between January 1, 1911, and April 30, 1939, the 
period of my service. From the standpoint of performance I am un- 
able to classify them as lawyer or non-lawyer. They differed just as in- 
dividuals in any group of men of similar size will differ. 

The practitioners could readily be grouped into broad classes, bas- 
ing the distinctions upon different qualities of mind and training in- 
duding their respective formal schooling in what is called law, and 
formal admission into a society called a ‘‘bar,’’ but also including all 
other kinds of training and experience. Although law has long been 
recognized as one of the great professions, membership in a bar associa- 
tion or graduation from a law school and admission to a bar are by no 
means the decisive requisites for the successful conduct of proceedings 
before agencies like the Interstate Commerce Commission. Training in 
other lines of study may be just as helpful, or even more so. This ap- 
pears on the face of the thousands of decisions which the Interstate Com- 
merce Commission has rendered. Cases before the Commission involv- 
ing fine technical distinctions in law are few and often go to court. The 
practitioner before the Commission may have little to do with the purely 
technical legal elements of such a proceeding. Men who understand 
transportation, and particularly men who thoroughly understand the 
facts in the case they are presenting are the most helpful to the Com- 
mission. The degree of their helpfulness is not determined by the 
amount of formal professional legal education they may possess. These 
have their value but other qualifications may have equal or greater value. 

During the thousands of arguments to which I listened, it almost 
never occurred to me to ask in my own mind whether the speaker was a 
lawyer or a non-lawyer. That made no difference to me. His ability, 
honesty, industry, thoroughness and clarity in presentation made much 
difference. The decisions of the Commission would have been the same 
whether the practitioners had all belonged to one class or the other. 

_ IT understand that the leading motive in the proposed legislation 
is to insure full and fair hearings and just and lawful decisions on the 
records as made on the part of each administrative agency. That is a 
worthy purpose, but it has absolutely nothing to do with the question 
whether a practitioner is a lawyer or a non-lawyer. The qualities of the 


decisions of an administrative agency are not determined by the prac- 
titioners. 


ee 


*Formerly a member of the Interstate Commerce Commission. 
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Fair hearings and just decisions depend primarily upon the honesty, 
integrity, ability, industry, and nonpartisanship of the commissioners 
or members of agencies who make the decisions. Fair hearings and just 
decisions cannot be assured when an agency is a part of political branches 
of the Government, or subject to their direction or influences. Only 
proper personal qualifications on the part of the men who make the de. 
cisions and their absolute divorcement from all external influences will 
assure just and lawful results. Practitioners, whether lawyers or non- 
lawyers, cannot and do not determine those results. 

The men who now compose the list admitted to practice before the 
Interstate Commerce Commission meet present requirements. If prac. 
titioners before other agencies do not, they should be brought up to that 
same level, not only with respect to practitioners, but also with respect 
to full and fair hearings and honest and fair decisions on the record and 
only on the record. This proposed legislation cannot improve the work 
of the Interstate Commerce Commission and of those other agencies that 
conduct their work in the same manner. Those agencies that do not reach 
that level of performance should alone be made the object of legislation, 
aiming to improve the quality of their service. Excluding from practice 
all non-lawyers will not have that effect. 





Eastman Asks Cooperation in Meeting Trans- 
portation Problems During the Emergency* 


Shippers can, through the advisory boards, be of great help in 
foreseeing loads which are coming. I don’t know anyone in the country 
who is in a better position to do that. 

Our Bureau of Service is following this matter up actively. We 
know that many shippers are not unloading cars as rapidly as they can 
or should be unloaded. We know that there are shippers guilty of this 
practice, because of reports coming in, day by day, from our inspectors 
on that matter and evidencing what they have been able to do in bring- 
ing this matter to the shippers and getting them to do better. 

We know also that some are taking advantage of the average de- 
murrage agreements. In other words, they will store up credits and 
having stored up credits they feel that they can use them and they might 
as well use them, when there is no need for using them. Also, cars are 
routed by shippers over roundabout routes and sometimes for storage 
purposes, or it may be merely to gratify some freight solicitor. I know 
that is being done not only by private shippers but by the Army and 
Navy of the United States. The important thing is for the shippers of 
the country, including the Army and Navy, to enable the cars to do the 
utmost possible work in moving commodities from place to place. That 
means loading and unloading as quickly as possible, routing cars over 
the quickest routes—I don’t say the shortest routes, but the quickest 
routes. 

The shippers also, I think, can help take the load off the railroads 
—perhaps the railroads won’t like the suggestion, but they can do it and 
I think they should do it—by using other forms of transportation 
wherever it is feasible and possible and they can get good service. If 
a barge will do the trick use the barge; if a truck will do the trick use 
the truck. That will take the load off the railroads, and they will need 
to have the load taken off them. 

I think the railroads should realize that they would be in a much 
worse fix right now than they are if it were not for the trucks and busses 
and ships and barges and pipelines. If they had to provide all the 
facilities which are now provided by those forms of transportation the 
load would be far heavier than it is right now. Trucks, incidentally, 
are doing a lot of work which avoids the traffic congestion which used 
to occur during the World War days because of constant shift in switch- 
ing movements in the terminal districts where a lot of that work is now 
done by the trucks. Railroads are going to need all the help they can get. 
It is no time now for petty hostilities so far as they are concerned with 
respect to other forms of transportation. 

Another point is state barriers against movement of trucks. I ex- 
press no opinion as to whether or not they are justified in some cases. 
Probably they are, but in the cases where they are not justified—and I 


* Excerpts from an extemporaneous address by Chairman Joseph B. Eastman 
of the Interstate Commerce Commission before the National Association of Ship- 
pers Advisory Boards, Palmer House, Chicago, June 19, 1941. 
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assume that there are some of those—if they can be removed and enable 
the trucks to operate more efficiently, that is for the good of the country 
and that is for the good, in my opinion, of the railroads as well. 

The Commission has not used its emergency powers, but it is ready 
to use them in the event that they are needed. We hope that the Asso. 
ciation of American Railroads will keep those powers in mind in the 
event of necessity. 

Back in the days of the World War the railroads’ War Board at- 
tempted to function for a time before the railroads were taken over by 
the government. The great difficulty was that they had no power to 
implement their so-called orders. They could not get the individual 
railroads to respond to those orders. Now we have the powers and if 
the car service division of the Association of American Railroads gets 
into trouble we can implement their policies by the use of those powers 
in the event of an emergency. 

I hope that we may be given similar powers in the case of trucks 
because I think experience has shown in England, and would show here 
in the event of a serious emergency, that trucks have unusual advan- 
vantages in meeting transportation emergencies because of their great 
flexibility and their opportunity quickly to be mobilized and thrown 
into this or that breach. 

I think the government must realize transportation conducted by 
private enterprise has its problems, but must consider not only the 
present status of affairs but also what transportation is likely to meet 
with in the future after the emergency is over. If additions to trans-’ 
portation facilities prove necessary for national defense purposes which 
will have no normal future use for any other purpose, it seems to me that 
the government, and by that I mean the whole country, should bear the 
financial burden of such facilities and not the railroads alone. 





Rail Transportation 


By F. F. Estes, Editor 


1. C. C. Determines Status of Certain Stock Yards Companies 


The Commission’s decision in Ex Parte No. 127, which determines 
the status of public stockyard companies, is a result of three years in- 
vestigation into practices of rendering services by these companies. The 
effect of the decision is a definite determination, in connection with the 
loading and unloading of livestock shipments to and from public stock- 
yards, that specified stockyard companies are subject to the Com- 
nission’s jurisdiction and that they must file tariffs naming charges for 
their services with the Commission on or before July 10, and that cer- 
tain other stockyard companies are not common carriers by railroad. 

On June 2nd the Commission postponed the effective date of its 
order of April 7th to August 10, 1941, at the request of several stock 
yard companies. 





Ex Parte 104 Findings 


The Interstate Commerce Commission has released report in Ex- 
Parte No. 104, in which it finds certain tracks of the A. E. Staley Manu- 
facturing Company, Decatur, Illinois, to be convenient points for re- 
ceipt and delivery of traffic, and service beyond those tracks is found 
to be plant service for which the carriers are not compensated in their 
line-haul rates. Performance of such service by the carriers free of 
charge is found to be unlawful. 

Services rendered under line-haul rates on traffic to and from the 
plant of the Mississippi Valley Structural Steel Company, Decatur, Ill- 
inois, are found not unlawful. 

The report requires cancellation of suspended schedules which were 
found not justified. 

Also embraced in the decision is I. & S. Docket 4723, Switching 
Charges at Decatur, Illinois. 





Classification Rule 23 Cancellation Approved 


The I. C. C., in report in I. & S. Docket 4796, released May 14, ap- 
proved the proposed cancellation of Classification Rule 23. The order 
of suspension was vacated and the proceeding discontinued. Rule 23, 
cancellation of which is now authorized, reads as follows: 


“Section 1. Carriers’ agents must not act as agents of shippers or consignees 
for the assembling or distribution of C. L. or L. C. L. freight. 

“Section 2. triers’ agents at points of shipment must not accept freight to 
be carried at C. L. ratings or rates for distribution to two or more parties by 
carriers’ agents at points of destination. 

. “Section 3. Except as otherwise provided in Section 2 of Rule 14, agents at 
points of destination must deliver freight carried at C. L. ratings or rates to one 
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consignee only, and must not accept orders from shippers or consignees calling for 
split deliveries according to brands, marks, sizes or other identification of packages, 

“Section 4. Except as otherwise provided in Section 2 of 7h. 14, if at the 
request of the owner of the property or his — agent a C. L. shipment j is 
delivered to more than one Jom = ee, L. C. L. ratings or rates will be applied on 
the entire shipment, except that the portion delivered to any one consignee will be 
subject to Rule 15, Section 1.” 





Cancellation of Rates and Routes Via Short Lines 


The Commission has released its report in I. & S. Docket No. 4510, 
Cancellation of Rates and Routes Via Short Lines, which also embraces 
I. & 8S. Docket No. 4532, Rates to and from Short Line Junctions. 

Western Trunk Line carriers by schedules filed to become effective 
October 15, 1938, and later dates, proposed to restrict the application 
of their rates to and from junctions with certain short lines so that 
such rates would not apply as factors on traffic moving over such short 
lines as intermediate carriers. 

The report discusses separately the position of each short line in- 
volved, and concludes that closing of some of the routes via the Chicago, 
Aurora and Elgin Railroad Company, and the Chicago, North Shore 
and Milwaukee was justified. 

Proposed cancellations in connection with the Minneapolis, North- 
field and Southern Railroads and the Waterloo, Cedar Falls and North- 
ern Railway Company were not permitted. Closing of certain routes 
of the Cedar Rapids and Iowa City was permitted because of inadequacy 
of record and small amount of traffic involved. 

Respondents must cancel the rejected schedules on or before July 
24, 1941. 

The Commission denied the petition of respondents for reargument 
and reconsideration. 





Hudson and Manhattan Elevator Starters, Operators, Etc. 


The I. C. C., upon reconsideration, has reversed the findings of Di- 
vision 3 to the effect that elevator starters, operators and information 
clerks of the Hudson & Manhattan Railroad Company are employees 
within the meaning of the Railway Labor Act. The Commission found 
that the work performed by these persons is not that of employees or 
subordinate officials of a carrier. It held, however, that it has no juris 
diction to determine whether particular persons are employees or sub- 
ordinate officials of a carrier within the meaning of the term ‘‘employee” 
as used in the Railway Labor Act. The elevator operators, starters, and 
information clerks are employed in the Hudson and Manhattan Terminal 
Buildings in New York. 

Commissioners Porter, Aitchison and Miller concurred in the re 
port of the Commission. Commissioner Patterson dissented and Com- 
missioners Mahaffie and Rogers joined in his expression of dissent. Com- 
missioner Splawn did not participate in the opinion of the Commission. 
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Notice of Hearing in Dockets 28,300 and 28,310 


On June 4th the Commission issued a notice to the public that 
pursuant to orders of investigation, the above-entitled proceedings are 
assigned for hearing before Division 2 at the Hotel Statler, St. Louis, 
Mo., on July 10, 1941 at 10 o’clock a. m. standard time, for the purpose 
of offering in evidence the studies described below, which have been 
prepared by members of the staff of the Commission: 


1, Natural Resources of the Freight Rate Territories of the United States, by 
W. H. S. Stevens, Assistant Director, Bureau of Statistics. 

2. Cost of Performing Railroad Freight Service in the Various Rate Territories 
for 1939, including Cost Scales by Territories and Types of Equipment, by 
. K. Edwards, Principal Economist (Transportation Cost), Bureau of 

tatistics. 

3. Progression in Freight Rate Mileage Scales Prescribed by the Commission, 
by E. S. Hobbs, Statistical Analyst, Bureau of Statistics. 

4. Some Suggestions for Improvements in Railroad Class Rates, by C. G. Jensen. 
Assistant to Director, Bureau of Traffic. 


The above studies are the products of members of the staff, and have 
not been considered by the Commission or a division thereof. The mem- 
bers of the staff named will be available for questions. 

No evidence other than the above will be received at the July 10 
hearing. 


DisTRIBUTION OF NATURAL RESOURCES OF THE UNITED STATES BY FREIGHT 
Rate TERRITORIES, PREPARED By W. H. S. Stevens, ASSISTANT 
Director, BuREAU OF STATISTICS 


This report is a comprehensive study of the distribution of the 
natural resources of the United States among freight rate areas. The 
areas considered as freight rate territories are Official, Southern, Western 
Trunk Line, Southwestern, and Mountain-Pacific. Five major types of 
resources are recognized: Mineral, Energy, Agricultural, Forest, and 
Human. Under each of these topics there are numerous subdivisions, 
and the percentage distribution of the amount of each of the resource 
items among the several territories is summarized. The report does not 
attempt to show to what extent the freight rates of each area are 
associated with the natural resources within its boundaries. The in- 
formation given may be regarded as background material for the broad 
study of the freight rate structures. 


RaitroaD FREIGHT SERVICE Costs IN THE VARIOUS RaTE TERRITORIES, 1939 


This report, prepared under the direction of Ford K. Edwards, 
Principal Economist in charge of Cost Section in the Bureau of Sta- 
tisties, gives for each rate territory a series of distance cost scales, show- 
ing what it cost in 1939 per hundred pounds to carry freight by railroad 
for varying distances in various types of cars and with varying net loads 
ithe car. There is a description of the formula used and a discussion 
of the special problems that had to be solved in applying the formula. 
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The report is in two volumes, the first containing the textual discussion 
and appendices, and the second the cost scales. 


PROGRESSION IN FREIGHT Rate Miueace Scaues, By E. 8S. Hoszps, 
STATISTICAL ANALYIST, BUREAU OF STATISTICS 


This study was issued as information in August 1940, and has been 
generally distributed (I. C. C. Bureau of Statistics Statement #4031). 
It reviews the construction of over 170 distance rate scales prescribed at 
various times by the Interstate Commerce Commission and gives the 
percentage relation of rates at the even 100 mile distances to the rate 
at the next lower 100-mile distance. It is found that the progression in 
the existing scales is not uniform. After smoothing out irregularities, 
the percentages representing the progression in each scale are consoli- 
dated into a composite class rate scale and a composite commodity rate 
seale. These are found so nearly alike as to progression that they are 
finally consolidated into one general composite scale. The report does 
not recommend new rate scales but merely describes existing practice 
in rate scale construction. 





Switching at Richmond, Virginia 


The I. C. C. has found that the proposal of the Southern Railway 
Company to increase its connection terminal switching charges at Rich- 
mond, Virginia, has not been justified and has ordered the suspended 


schedules cancelled. However, proposed increased switching charges from 
the terminal of the Eastern Steamships Lines to point of interchange 
with connecting rail lines at Richmond, were found to be justified, and 
the respondent was authorized to file new schedules naming a charge 
not in excess of $6.00 per car for such service. 





Bills of Lading 


As no requests were filed with the I. C. C. for suspension of the 
revised form of bill of lading as published in Supplement No. 6 to Con- 
solidated Freight Classification No. 14, the Commission has permitted the 
revised bill of lading and live stock contract to become effective on 
June 15, 1941. 

Shippers may use their present supply of bills of lading on and 
after June 15 when overstamped. However, the overstamp need only be 
signed by the carrier’s agent. 

The overstamp prepared by the rail classification committee and 
as set forth in the carriers’ petition filed with the Commission June 4, 
1941, reads as follows: 

‘‘This shipment is tendered and received subject to the terms and 
conditions of the Company’s uniform bill of lading, effective June 15, 
1941. 


Agent’s Signature.” 
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- ABANDONMENTS 
Southern Pacific 


Division 4 of the I. C. C. has authorized the Southern Pacific Rail- 
nad and the Southern Pacific Company, lessee, to abandon the Capay 
Branch of the Southern Pacific, approximately 2.5 miles in length, in 
Yola County, California. 





Chicago & North Western 


Division 4 of the I. C. C. has authorized the Chicago & North West- 
em Railway to abandon two branch lines of railroad in Gogebic and 
Ontonagon Counties, Michigan, approximately 24 miles in length. 





Denver & Rio Grande Western Branch Line 


The subcommittee of the Committee on Interstate Commerce of the 
Senate which investigated the proposed abandonment by the Denver 
& Rio Grande Western of its Santa Fe Branch, 125 miles long, between 
Antonito, Colorado and Santa Fe, New Mexico, has submitted a report 
stating that the carrier should not be allowed to abandon this branch, 
but that it should be replaced by a standard gauge line and rehabilitated. 
The I. C. C. has already authorized the abandonment of the road, but 
has postponed the effective date of its certificate. What action the Com- 
mission will take in the light of the report of the Committee is not known. 





Chicago, Burlington & Quincy 


The Chicago, Burlington & Quincy has asked the I. C. C. for au- 
thority to abandon 105 miles of line between Sterling, Colorado and 
Cheyenne, Wyoming. 





Atlantic Coast Line 


Division 4 of the I. C. C. has authorized the abandonment by the 
Atlantic Coast Line Railroad Company of a branch line extending from 


fe to Aynor, in Horry County, South Carolina, a distance of 14.76 
es. 





ACQUISITIONS 


Wabash Railway 


The hearing in Finance Docket 13235, on the application of the 
Pennsylvania Railroad and the Pennsylvania Company for authority to 
acquire control of the Wabash Railway Company by purchase of capital 
— was heard on June 12th. Commissioner Miller presided at the 
earing. 
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Gulf, Mobile & Ohio Railroad 


The Gulf, Mobile & Ohio Railroad Company has been authorized by 
the I. C. C. to acquire and operate a segment of the Mobile & Ohio Rail 
Road Bay Shore Branch, between Mobile and Farnell, about 2.5 miles 
in length. 





EQUIPMENT TRUST CERTIFICATES 


Chesapeake & Ohio 


Division 4 of the I. C. C. has authorized the Chesapeake & Ohio 
Railway to assume obligation and liability of not exceeding $5,100,000 
of Chesapeake & Ohio Railway Company equipment trust certificates 
of 1941, to be sold at 100.099 and accrued dividends, the proceeds to be 
used for the purchase of freight cars and passenger coaches. The cer- 
tificates bear interest at the rate of 1-5/8 per cent. 

The Chesapeake & Ohio has applied for authority to issue $3,000,000 
of equipment trust certificates to purchase 10 freight and 10 passenger 
locomotives. 





Wheeling & Lake Erie 


Division 4 of the I. C. C. has authorized the Wheeling & Lake Erie 
Railway Company to assume obligation and liability of not exceeding 
$800,000 of equipment trust certificates to be sold at 100.112 and ac 
crued dividends, the proceeds to be used for the acquisition of 500 hop- 
per cars. 





Baltimore & Ohio 


Division 4 of the I. C. C. has authorized the Baltimore & Ohio 
Railroad Company to assume obligation and liability, as guarantor, in 
respect of not exceeding $5,880,000 of equipment trust certificates, series 
“*L,’’, to be issued by the Girard Trust Company, as Trustee, and sold 
at 100.2569 and accrued dividends. The proceeds are to be used for 
the purchase of additional box cars, hopper cars, and gondola cars. 





Southern Pacific 


The Southern Pacific Railroad Company has been authorized by 
the I. C. C. to issue $14,625,000 of equipment trust certificates 10 
finance the purchase of 50 oil-burning locomotives and 2,550 freight cars. 
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Missouri Pacific 


Division 4 of the I. C. C. has granted the trustees of the Missouri 
Pacific Railroad Company authority to assume obligation and liability 
in respect of not exceeding $2,895,000 of equipment trust certificates, 
series EE, to be issued by J. P. Morgan & Company, Inc., and sold at 
101.069 and accrued dividends, proceeds to be used for the procurement 
of Diesel-electric switching locomotives and other equipment. 





Atlantic Coast Line 


The Atlantic Coast Line has been authorized by the I. C. C. 
to issue $7,880,000 of equipment trust certificates for the purchase of 
2900 freight cars. 





N. Y. C. & St. L. 


The New York, Chicago & St. Louis Railroad has been authorized 
to issue $1,250,000 of equipment trust certificates for the purchase of 
500 freight cars. 





REORGANIZATIONS 


New York, New Haven & Hartford Railroad 


Upon application the Interstate Commerce Commission has author- 
id L. Stanley Champion, Harry I. Weil, John G. Annala, 8. P. Bel- 
singer, and Chetwood Smith to serve as a protective committee for hold- 
ers of common stock of the New York, New Haven & Hartford Railroad 
Company pursuant to section 77(p) of the Uniform Bankruptcy Act and 
to solicit authorizations to represent the holders of such stock, without 
the deposit thereof in accordance with the rules of the committee and 
the provisions of such authorizations. 





Chicago & North Western Railroad 


Division 4 of the I. C. C. has modified its order of May 31, 1940 
conditionally approving the application of Harry W. Harrison, W. A. 
Hauck, J. M. Dornsteich and Henry Broder for authority to act as a pro- 
tective committee for holders of the preferred stock of the Chicago & 
North Western Railroad Company. It has also modified its order of 
June 9, 1937, granting authority to a protective committee for holders of 
the common stock of the Chicago & North Western Railroad Company. 





Chicago & Eastern Illinois Railway 
Division 4 of the I. C. C. has fixed maximum limits of final allow- 
ances of compensation for services rendered and reimbursement for ex- 
penses incurred in connection with the reorganization of the Chicago & 
tn Illinois Railway Company. 
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Five Reorganization Managers Appointed For Erie Railroad 
Houtpers Witt Be Given Opportunity TO VoTE ON SELECTIONS 


Federal Judge Robert N. Wilkin, on June 17th, at Cleveland, Ohio, 
confirmed designation of five reorganization managers for the Erie 
Railroad. 

The managers have full power, under court supervision, to put into 
effect the railroad’s reorganization plan, replace old securities with the 
new issues provided by the plan, and appoint directors. Stockholders 
will have an opportunity to vote upon the directors within 120 days of 
their appointment, which is not expected for several months. 

The managers are J. K. Thompson of Cleveland, Erie vice presi- 
dent; Frank C. Wright, representative of the Reconstruction Finance 
Corp.; Harry C. Hagerty, representing Metropolitan Life Insurance (o.; 
John W. Stedman, representing Prudential Life, and Henry 8. Sturges 
vice president of the First National Bank of New York. 

Erie went into trusteeship in January, 1938, when it was unable to 
meet interest payments. The reorganization plan, previously approved 
by the court, was confirmed recently after security holders approved it in 
a vote conducted by the Interstate Commerce Commission. It halves 
Erie’s old fixed charges, bringing them down from $14,000,000 to about 
$7,000,000, including certain rentals for leased lines. Holders of com- 
mon and preferred stock receive new no-par common stock on the basis 
of one share for five shares now held. In addition they receive warrants 
entitling them to purchase 114 shares of common for each share now 
held, at $37.17 a share. The plan provides various treatments for the 
several different classes of bonds issued by the road. 

Chesapeake & Ohio Railway, which paid $44,000,000 for its Erie 
stock holdings, gets 10 per cent of the new common. This gives it an 8 
per cent voting interest, since the common as a whole will have 80 per 
cent of Erie’s voting power. 





Guide to Railroad Reorganization Securities 


A ‘Guide to Railroad Reorganization Securities,’’ (Third Issue 
1941) has recently been published by the firm of Pflugfelder, Bampton 
& Rust, members of the New York Stock Exchange, 61 Broadway, New 
York, N. Y. Mr. Patrick B. McGinnis is the Editor of the publication. 
Price $5.00 per copy. 





Akron, Canton & Youngstown Railway 


Confirmation of the reorganization plan of the Akron, Canton & 
Youngstown Railway Company, previously approved by the Interstate 
Commerce Commission, has been recommended by Judge Paul Jones of 
the U. S. District Court for the Northern District of Ohio at Cleveland. 
Judge Jones recommended denial of objections of the road’s common 
stockholders to the confirmation of the plan. These objections were 


based on the fact that the Interstate Commerce Commission’s approved 
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reorganization plan stated the road’s capitalization at $8,500,000, after 
finding there were $13,982,301 of capitalizable assets. Judge Jones said 
that actual earnings of the road from 1937 to 1940, as compared with 
estimated earnings of the I. C. C. showed that only in 1940 did actual 
earnings exceed the estimated earnings. Over the four-year period, 
total actual earnings were $400,000 less than the estimated earnings. 





Fort Dodge, Des Moines & Southern Railroad Company 


The I. C. C. has denied the petition of petitioning creditors request- 
ing that the report and order of Division 4 dated March 6, 1941, ap- 
proving a plan of reorganization for the Fort Dodge, Des Moines & 
Southern Railroad Company be modified to provide that the entire per- 
sonnel of the voting stockholders and reorganization committee pro- 
vided for in said plan be appointed by the court having jurisdiction 
over the reorganization proceedings. 





R. F. C. Loans to Railroads 


As of May 31, 1941, the R. F. C. had loaned the railroads $810,- 
236,675.16. Repayments had amounted to $344,905,838.01. 





Southern Railway Company Securities 


Division 4 of the I. C. C. has granted the Southern Railway Com- 
pany authority to issue $10,000,000 of promissory notes and to pledge 
as collateral security therefor $9,500,000 of first consolidation mortgage 
5% bonds and $42,769,000 of development and general mortgage 4% 
bonds. The proceeds of the notes, along with treasury cash, will be used 
to discharge the Southern’s obligations to the R. F. C. 





Norfolk & Western Railway Company Construction 


Division 4 of the I. C. C. has authorized the Norfolk & Western 
Railway Company to construct a line of railroad in Mingo County, West 
Virginia and Pike and Martin Counties, Kentucky, a distance of 3.75 
miles, to provide a means of transportation for a hitherto undeveloped 
territory rich in natural resources, principally bituminous coal. 





Galesburg & Great Eastern Railroad Company Construction 


Division 4 of the I. C. C. has denied the Galesburg & Great Eastern 
Railroad Company permission to construct an extension of its line of 
railroad from Victoria, Indiana, to a connection with the Chicago, Rock 
Island & Pacific Railway Company. It was concluded that the proposed 
line would constitute an unnecessary duplication of railroad facilities. 
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Passenger Traffic Statistics 


The Bureau of Statistics of the I. C. C. has issued Statement No. 
M-250, giving passenger traffic statistics of Class I steam railways of the 
United States for the months of January and February, 1941 compared 
with the same months of 1940. A summary follows: 


AGGREGATES 


% 
1941 1940 Change 
Passenger Revenue 


in Coaches $34,814,143 30,679,370 +135 
In Parlor and Sleeping Cars $35,075,770 30,233,843 +160 


Revenue Passengers Carried 
In Coaches 32,649,665 28,227,908 +157 
In Parlor and Sleeping Cars 4,085,985 3,535,027 +156 


Revenue Passengers Carried 1 Mile 
In Coaches 2,082,455,834 1,672,491 ,637 +245 
In Parlor and Sleeping Cars 1,501,920,138 1,283,381,101 +170 





Railroad Earnings 


Earnings of Class I railroads, before interest and rentals, for the 
first four months of the present year totaled $254,072,100, according to 
the Association of American Railroads. These earnings exceeded by 
$104,048,010, or 69.4 per cent, the earnings of the first four months of 
1940. 





Railway Employment—April 1941 


Class I steam railways, excluding switching and terminal companies, 
had 1,080,896 employees at the middle of April, 1941, an increase of 
9.73 per cent as compared with the middle of April, 1940 and an in- 
crease of 2.91 per cent as compared with the middle of March, 1941. 
Railway employment at the middle of April, 1941 was 106.8 per cent of 
the 1935-1939 average. 





Freight Car Loadings 


Loadings of revenue freight for the week ended June 14th totaled 
862,975 cars, according to the Association of American Railroads. This 
was an increase of 150,054 cars, or 21.0 per cent above the corresponding 
week in 1940, and an increase of 36.1 per cent above the same week of 
1939. 
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Freight Car Ownership 


The Association of American Railroads announces that the carriers 
will have 1,617,000 serviceable freight cars by October this year. This 
will be 156,000 more than the railroads had for the record-breaking in- 
crease in business in the fall of 1939. There will be approximately 1,000 
more new locomotives available by October than existed at the begin- 
ning of the European War. The railroads, it is announced through the 
Association of American Railroads, expect to add a net increase of 120,- 
000 cars to their supply in 1942, and another 150,000 cars in 1948. 





1. C. C. Railway Statistics 


The 53rd Annual Report of the Statistics of Railways in the United 
States covering the calendar year 1939, prepared by the Interstate Com- 
merce Commission, is now available in cloth binding at the Government 
Printing Office. Copies are $1.50 each. 





Interterritorial Freight Rates 


Supplemental Phases of the Interterritorial Freight Rate Problem 
of the United States (House Document No. 271, 76th Congress, 1st ses- 
sion) is now available at the Government Printing Office at a cost of 20¢ 
per copy. This survey was conducted by the Board of Directors of 
the Tennessee Valley Authority. The existence of, and the reasons 
and remedies for, the barrier to interstate commerce are discussd in the 
form of the present interterritorial freight rate structures. 





Defense Freight Loading Policy 


The National Defense Advisory Commission has adopted the fol- 
lowing policy with respect to freight loading: 

To make the most efficient use of car capacity, all shippers and re- 
ceivers of freight should keep daily check of their operations to see that 
the following plan is carried out insofar as it is possible under the exist- 
ing conditions : 

1. Give advance notice of requirements but do not order cars placed 
for loading until commodities are ready to load. 

2. Unload cars promptly on arrival and notify railroad when empty 
car is available. 

3. Load cars to maximum journal carrying capacity or full visible 
capacity, whichever governs. 

4. Remove all dunnage, blocking and rubbish from cars after un- 
loading to permit immediate re-use and eliminate necessity of delay to 
cars for reconditioning. 

5. In industries where 5-day work week is in effect some plan should 


be worked out to provide at least 6-day basis for loading and unloading 
cars. 
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Shippers and receivers of freight, the Defense Commission said, can 
make a large contribution to our defense effort by carrying out the sug- 


gestions above given and we urge prompt and effective compliance there- 
with. 





Loading of Freight Cars 


A new high record in the average load per car of all freight trans- 
ported in carload lots was established by Class I railroads in 1940, the 
Association of American Railroads announced recently. 

In that year, an average of 37.7 tons per car for all commodities 
carried in carload lots was attained, according to complete reports for 
the year just received from all railroads. This was an increase of nine- 
tenths of a ton, compared with the previous record established in 1939. 
The increase of nearly one ton in the average load was equivalent to the 
addition of 26,000 freight cars to the available car supply. 





New Railroad Equipment 


More new freight cars are on order now than at any time in the 
past 16 years, J. J. Pelley, President of the Association of American 
Railroads announced recently. 

On May 1, 1941, Class I railroads had 56,502 new freight cars on 


order. Since then, however, preliminary reports received by this Associa- 
tion indicate that orders are to be placed in the immediate future for 
16,225 additional freight cars. All of these new cars are expected to be 
completed and placed in service this year. 

Taking into consideration the 24,284 new freight cars which were 
placed in service in the first four months, this means that approximately 
ro gg new cars will have been completed and installed in service within 
1941. 

In addition, under the program approved by the Member Roads of 
this Association (Association of American Railroads) in Chicago on 
May 12, the railroads also will provide for a net increase of 120,000 cars 
to the supply for the anticipated rise in traffic in 1942. 

The total number of new freight cars on order on May 1, 1941, was 
an increase of 14,167 compared with the number on order on April 1, 
1941, and an increase of 39,042 compared with May 1, 1940. 

New freight cars, for which orders had been placed on May 1, 1941, 
included 33,001 box, 20,817 coal, 1,298 refrigerator, 985 flat and 401 mis 
cellaneous cars. 

Class I railroads on May 1, 1941, also had more new locomotives on 
order than at any time since 1926. New locomotives on order on May 
1, 1941, totaled 438, of which 211 were steam and 227 electric and Diesel. 
On April 1, 1941, they had 335 new locomotives on order, of which 166 
were steam and 169 were electric and Diesel. New locomotives on order 


0 May 1, 1940, totaled 95, which included 54 steam and 41 electric and 
iesel. 
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The railroads also put 159 new locomotives in service in the first 
four months of 1941, thirty-seven being steam and 122 electric and 
Diesel. In the same period last year 115 new locomotives were installed 
in service, of which 27 were steam and 88 electric and Diesel. 





Loading of Commodities on Open-Top Cars 


A Supplement No. 2 to the 1940 Code of Rules Governing the Load- 
ing of Commodities On Open-Top Cars, became effective May 1, 1941. It 
is important that all concerned who now use the Loading Rules be 
furnished with copies of the Supplement, which may be obtained from 
A. C. Browning, Secretary, Mechanical Division, Operations and Main- 
tenance Department, Association of American Railroads, 59 East Van 
Buren Street, Chicago, Ill. To members of the Association of American 
Railroads the prices are : 100 copies or more, $5.00 per hundred ; 50 copies 
for $3.00 ; less than 50 copies, 7-cents each. Non-members of the Associa- 
tion of American Railroads may obtain copies at 7-cents each. Re- 
mittances should be made payable to the Association of American Rail- 
roads. 





Special Box Car Order Issued 


Chairman W. C. Kendall of the Car Service Division, Association of 
American Railroads, on May 13, issued Special Car Order No. 43, 
effective at once. 

The order applies to plain box cars (XM) Type of Northwestern, 
Central Western and Southwestern ownerships when located on railroads 
in Eastern, Allegheny, Pocahontas and Southeastern territory, and says 
that these cars must not be loaded, but must be expedited in home route 
or in short route to owners. An exception is made to the effect that these 
cars may be loaded in l.c.l. merchandise service when loading is per- 
omggg by railroads destined to a point on or when routed via owner’s 


It is also provided that when home route involves a movement in 
opposite or circuitous direction from owner, cars should be short-routed 
under reciprocal mileage plan or under emergency outlets provided by 
local arrangements of which individual roads have been advised. West- 
em roads at junction points with eastern-southern roads, receiving 
western cars in switching service, must not return such cars to eastern- 
southern roads under Car Service Rule 2(f) during the continuance of 
this order. 

The order contemplates no change in quota requirements currently 
specified in eastern-southern territory. The order was directed by the 
Board of Directors of the Association of American Railroads at its 
meeting on May 12. 
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Transportation Commissioner Budd Discusses 
Transportation Situation 


Transportation Commissioner Ralph Budd, in an address before 
The American Mining Congress, at Cincinnati, on May 1, discussed the 
transportation situation. Mr. Budd said in part: 


“I shall repeat again that it would seem rash to say that the railroads and other 
transportation agencies are equal to any and every conceivable task, or that they 
can handle all traffic that may be offered without knowing more of what its pro- 
portions may be. But if they can be kept informed a reasonable time in advance as 
to how much the volume will be increased, and by what kind of traffic, their per- 
formance of the past two years, together with new cars and locomotives and other 
improvements which have been made or are being made would give assurance of 
reliable and satisfactory service. Their ability in future to keep ahead of require 
ments must, of course, depend upon their knowing what traffic to prepare for, and 
also their being able to obtain new cars and locomotives and other essential 
materials as they will be needed. This is only a question of degree.” 





Diesel-Electric Locomotives for National Defense 


J. J. Pelley, President of the Association of American Railroads, 
on May 23 made the following statement: 


“On behalf of the railroads, this Association has offered the use of some Diesel- 
electric locomotives as an additional source of power in the Tennessee Valley 
Authority area if the locomotives should be found suitable for the purpose. 

“This action was taken when it was learned that defense production might be 
reduced in that area because of limitations of the power supply as a result of 
deficient rainfall. It was not the result of request by the government, but was an 
offer made simply because of the interest of the railroad industry in the defense 
effort of the nation. 

“Electrical engineers are studying the technical questions involved to determine 
whether the locomotives are susceptible of this use. 

“Railroad locomotives, of course, are important agencies of defense production 
in and of themselves, and there will be no diversion of them from their ordinary 
use of transportation unless it be to help meet a real need of defense which cannot 
be met otherwise. However, if such need should develop, and the use of portable 
power-generating plants of this type is found to be feasible from the engineering 
standpoint, the railroads can make this added contribution to the nation’s needs 
and still have the capacity to handle their regular job of transportation.” 


New Transportation Unit 


Creation of a Transportation Unit in the Office of Price Admin- 
istration and Civilian Supply has been announced by Leon Henderson, 
Administrator. Heading the unit will be Dr. Lloyd Wilson, Univer- 
sity of Pennsylvania economist, assisted by John H. BHisenhart, attor- 
ney and John Simpson, rate expert. Both Mr. Eisenhart and Mr. Simp- 
son were formerly with the Maritime and Interstate Commerce Com- 
missions. 

The unit will continue the work undertaken by OPACS to avert un- 
justified increases in transportation costs as typified by its participa 
tion in the Intercoastal Lumber case decided recently by the Inter- 
state Commerce Commission. This is believed to be the first case in 
which one government agency appeared before another on a matter of 
this kind. 
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Transportation Board of Investigation and Research 


On April 29 President Roosevelt withdrew the nomination of 
Wayne Coy to be Chairman of the Transportation Board of Investiga- 
tion and Research. On April 24, the President placed Mr. Coy in 
charge of the Office of Emergency Management. 





Petroleum Pipe Lines 


Representative Cole, of Maryland, on May 20, introduced H. R. 
4816, to permit oil companies to acquire, with Government aid, any land 
and rights-of-way necessary for construction of petroleum pipe lines 
vital to national defense. The bill would authorize the Federal Gov- 
ernment to build pipe lines or complete lines already started when the 
President thinks it in the interest of national defense. 

The bill was introduced following communications directed to 
Speaker Rayburn and Representative Cole by the President urging 
prompt adoption of the bill. The President said the shortage of trans- 
portation facilities was so great that restriction of oil consumption to es- 
sential uses is a distinct possibility within a few months. Immediate 
construction of pipe lines, he added, is the one means to relieve the sit- 
uation. The President indicated that an oil shortage on the Eastern 
Seaboard is feared because of the diversion of the oil tankers to Great 
Britain. 

Under the bill pipe lines would have prior right of eminent domain 
over any State, railroad, or public utility. 





Lehigh & Susquehanna Railroad Lease 


Judge Fake of the United States District Court at Newark, New 
Jersey, has directed the trustees of the Central Railroad of New Jersey 
to pay all back rent now due to the Lehigh Coal and Navigation Com- 
pany on account of the lease of the Lehigh & Susquehanna Railroad and 
its branches, amounting to approximately $370,000. The trustees were 
given five weeks within which to make up their minds whether to af- 
firm or disaffirm the lease of the Lehigh & Susquehanna. 





Board of Investigation and Research Funds 


President Roosevelt has asked Congress to appropriate $100,000 
to meet the 1942 expenses of the Transportation Investigation Board cre- 
ated under the Transportation Act of 1940. On March 20 the President 
sent to the Senate the nomination of Wayne Coy of Indiana, Charles 
West of Ohio, and Nelson Lee Smith of New Hampshire, to be mem- 
bers of the Board. Subsequently, Mr. Coy’s name was withdrawn and 
no successor has been nominated. The Interstate Commerce Committee 


of the Senate has made no effort to consider the nominations of the other 
two members. 
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New Director of Bureau of Accounts 


C. D. Crandall has been appointed Director of the Bureau of Ac- 
counts of the Interstate Commerce Commission to succeed Frank §, 
Fowler who recently retired after 32 years of service. 





Telegraph Companies Merger 


Chairman J. Lawrence Fly, of the Federal Communications Com- 
mission, testifying at a hearing before the Senate Committee on Inter. 
state Commerce on May 19, said that Congress should authorize a merger 
of the Western Union and Postal Telegraph Companies in order to pre 
vent the possibility of the industry’s total disappearance as an inde 
pendent entity. 





Conduct of Trial Examiners 


In National Labor Relations Board v. Washington Dehydrated Food 
Company, the United States Circuit Court of Appeals for the 9th Cir. 
cuit has set aside an order of the National Labor Relations Board be- 
cause of the conduct of the trial examiner and remanded the case to 
the Board for a new hearing before a different examiner. Describing 
the trial examiner as having a ‘‘ woeful lack of judicial poise,’’ the opin- 
ion says that: 


“The record shows that the Examiner was guilty of threatening, badgering and 
arguing with witnesses for the employer, that he interrupted them and thereby 
harassed and confused them, that he cut short cross-examination of witnesses by 
counsel, that he himself cross-examined practically every witness, that he sought to 
compel witnesses to give the answer desired by him, that he put hypothetical 
questions to witnesses having no foundation in the evidence, that he insisted that he 
have the last word with each witness and that counsel should not examine further 
when he had concluded, that he at time indicated his willingness to inject expert 
testimony by himself, that he made statements contradictory of the true facts, that 
he sought to warp the evidence, and that he acted more in the role of a prosecutor 
than an impartial Examiner.” 


The Court points out that the trial examiner in this case was the 
identical examiner who conducted the hearing in the Inland Steel Case 
wherein the United States Circuit Court of Appeals for the 7th Circuit 
set aside the order of the Board because the employer was not awarded 
a fair hearing by the Trial Examiner. 





Department of Agriculture to Coordinate Grain Movement 


Secretary of Agriculture Claude R. Wickard has announced the ap- 
pointment of J. E. Wells, of the Farm Credit Administration, as his 
special assistant—to coordinate activities of the Department relating to 
utilization of grain storage and to plan the flow of grain during the 
coming harvest so as to avoid traffic congestion. 
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Mr. Wells is calling meetings of representatives of the grain trade, 
the railroads, the trucking industry and officials of the Department. 
Dates for the first two meetings in the southernmost area of the wheat 
belt, where wheat starts moving early in June, have been set. The first 
was held at Amarillo, Texas, April 30, and meetings also were scheduled 
for May 2 in Enid, Oklahoma, and for May 5 at Kansas City, Mo. 

Surveys already made by the Department, plus more recent data 
from the different areas, indicate that if average or above average pro- 
duction of grain occurs, difficulties in storage and transporting these 
crops may result in some areas. 





Cars for Grain Movement 


The Transportation Division of the Office of Emergency Manage- 
ment has reported that cars will not be available for grain movement 
unless storage space is available at the destination point, making im- 
mediate unloading possible and allowing maximum use of cars in carry- 
ing defense items. 





Railroad Retirement Act and Related Activities 


Acquisition of Prior Service Records 


The Railroad Retirement Board has amended Part 299 of its Reg- 
ulations relating to the acquisition of prior service records, with respect 
to the data required. The amended Regulations read as follows: 


“$299.08 Data required. Each employer and other company in possession of 
the necessary reports or information shall collect and furnish to the Railroad 
Retirement ‘Board prior to June 30, 1943, in such form and in accordance with such 
instructions as the Board may prescribe and under such schedules as may be ar- 
ranged, data concerning service rendered prior to January 1, 1937, and compensation 
earned between January 1, 1924, and December 31, 1931, by employees who, on 
August 29, 1935, were in active service of, or in an employment relation to, an 
employer covered by the Railroad Retirement Acts, or were employee representa- 
tives, except that: 

“(a) In the cases of certain employees who may become eligible for annuities 
under the 1935 Railroad Retirement Act, reports of service performed prior to 

anuary 1, 1937, may be required even though the employee was not, on August 
, 1935, in the active service of, or in an employment relation to, an employer 
covered by the Act, and 

“(b) In certain cases, where no service or in the judgment of the Board in- 
sufficient service was rendered by the employee between January 1, 1924, and 


December 31, 1931, the Board will require reports of compensation for other 
periods of service.” 





Railroad Workers in Non-Railroad Employment 


The Railroad Retirement Board announced recently that at least 
one-third of the employees in compensated railroad service some time be- 
tween January 1937 and December 1939 had earnings in non-railroad 
employment during that period. This was revealed by recent tabula- 
tion of the wage records of employees who had compensation credited 
under the Railroad Retirement Act and also had wages taxable under 
the Old Age Insurance titles of the Social Security Act in 1937-1939. 





Railroad Retirement Board Annuities and Pensions 


On April 30, 1941 the Railroad Retirement Board had 151,520 an- 
nuities and pensions in force, calling for monthly payments of $9,627,- 
419.73, an average of $63.54. 





National Railroad Adjustment Board 


The First Division of the National Railroad Adjustment Board on 
May 5 unanimously elected Mr. Fred W. Lewis chairman and Mr. T. K. 
Faherty vice-chairman, for the year beginning July 1, 1941. 

Mr. T. E. Losey has been elected to serve as Chairman and Mr. 
J. A. Anderson, as Vice Chairman, of the Second Division of the Na- 
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tional Railroad Adjustment Board for the fiscal year beginning July 1, 
1941. 
The First Division of the Board had 5,379 cases awaiting decis- 
ion on May 17, 1941. The Board had heard 422 of these cases, of which 
114 were deadlocked. 





Adjustment Board Referee Biased 


The National Mediation Board has dismissed the protest filed by 
carrier members of the First and Third Divisions of the National Rail- 
road Adjustment Board against the designation of Paul W. Richards as 
a referee to sit with the Third Division on certain deadlocked cases. 





National Railroad Adjustment Board Case 


Federal Judge Michael L. Igoe, of the United States District Court 
for the Northern District of Illinois, at Chicago, is expected to set a date 
soon for hearing of charges filed against 10 members of the National 
Railroad Adjustment Board and Judge Royal A. Stone of the Supreme 
Court of Minnesota, who acted as referee in 170 claims filed by three 
railroad brotherhoods against the Delaware & Hudson Railroad Corpor- 
ation, alleging that the Adjustment Board, together with Judge Stone, 
“did not enter, nor was able or permitted to enter’’ awards in the 73 
deadlocked cases in which Judge Stone had presided as referee. 

The referee, the railroad asserted, failed to continue the hearings 
and to decide on the remaining 97 disputes. Then the D. and H. made 
the following assertions in its complaint: 

On March 12, 1941, the Brotherhood of Railroad Trainmen filed 
with the National Railroad Adjustment Board a notice of its intention 
to resubmit and refile petitions in five alleged disputes ‘‘identical as to 
parties, subject matter and facts with the disputes involved in Dockets 
Nos. 4601, 4603, 4607, 4609 and 3836 as these appear and are described 
in and included among the 170 disputes listed and scheduled.’’ 

Again, on April 23, 1941, the railroad continued, the Brotherhood 
of Railroad Trainmen filed notice of its intention to refile five additional 
disputes, identical with claims in Dockets Nos. 7345, 8302, 4725, 5303 and 
6466, all included in the 170 cases. 

On April 30, 1941, the Delaware and Hudson went on, the same 
labor union filed a notice to withdraw its notice of April 23. 

Then the railroad charged that unless the Federal district court 
restrains the ten defendants, excluding Judge Stone, ‘‘they propose to 
make awards’’ in five disputes, ‘‘illegally and improperly refiled and 
resubmitted or attempted so to be.’’ 

Delaware and Hudson also asserts that the Brotherhood of Rail- 
road Trainmen, Order of Railway Conductors and Brotherhood of Lo- 
comotive Firemen and Enginemen threaten to file with the Adjustment 
Board notice of intention to resubmit the other 165 disputes. 

The complaint, signed by G. H. Caley, general manager of the 
Delaware and Hudson, asks that each of the eleven defendants be or- 





898 I. C C. PRACTITIONERS’ JOURNAL 





ee 


dered to enter awards in each of the 170 cases and that pending such 
awards, the brotherhoods be restrained from proceeding with its five 
resubmitted cases. The court has ordered briefs filed and set oral argu. 
ment for July 7th. 





Entire Railroad System Held Proper Basis For Representation 


The National Mediation Board has ruled that the entire New York 
Central System, i. e., the New York Central Railroad Company and 
all of its operated subsidiaries, is a single carrier for the purposes of 
the Railway Labor Act, and that all of the employees of any given craft 
or class, such as yardmen, in the service of such carrier must be taken 
together as constituting the proper basis for determining their repre. 
sentation in conformity with the Railway Labor Act. The Board sus 
tained the position taken by the Brotherhood of Railroad Trainmen 
and ruled against the contention of the Switchmen’s Union of North 
America. 





Railroad Retirement and Mediation Board Appropriations 


The House of Representatives has passed H.R. 4926, carrying an 
appropriation of $144,000,000 for the Railroad Retirement Board for 
the fiscal year 1942. This is a decrease of $19,700 below the budget es- 
timate and compares with the $125,136,000 appropriation for the fiscal 
year 1941. 

The House adopted Committee recommendations for an appropria- 
tion of $375,500 for the National Mediation Board including the Na- 
tional Railroad Adjustment Board. This compares with the budget es- 
timate of $383,900 and the 1941 appropriation of $367,900. 





National Mediation Board Chairman 


Honorable David J. Lewis has been designated Chairman of the 
National Mediation Board for the fiscal year beginning July 1, 1941. 





Questions and Answers on Railroad Retirement Act 


The Railroad Retirement Board has issued a revised edition of the 
booklet entitled ‘‘Questions and Answers on the Railroad Retirement 
Act.”’ 





National Railroad Adjustment Board Funds 


H.R. 4926, the Labor-Federal Security Appropriation Bill for the 
fiscal year 1942, was passed by the Senate on June 18, and sent to con- 
ference. The bill, as passed by the Senate, increases the appropriation 
for the National Railroad Adjustment Board by $7,708, and increases 
to $50,000 the amount which may be used for services of referees. The 
House allowed only $45,000 for this purpose. 
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National Railroad Adjustment Board Referees 


The First Division of the National Railroad Adjustment Board has 
announced that Justice St. Clair Smith of the Supreme Court of South 
Dakota and Justice Fred L. Fox of the Supreme Court of Appeals of 
West Virginia have taken up their assignments of dockets under their 
appointments as referees for that Division by the National Mediation 
Board. Justice Smith has been assigned 15 cases involving the Chicago 
& North Western, 2 cases involving the Florida East Coast, 3 cases in- 
volving the Lehigh Valley, and one case each for the Bangor & Aroos- 
took, Illinois Central and the Midland Valley. Justice Fox has one 
case involving the Chicago & North Western and 32 cases involving 
the Florida East Coast. 





Bituminous Coal Act of 1937 and 
Related Activities 
Industrial Use Classification for Coal to be Sought 


Revision in the minimum prices of bituminous coal in four pro- 
ducing districts to wipe out separate prices for ‘‘industrial’’ and ‘‘do. 
mestic’’ use is sought by the Consumers’ Counsel Division of the De. 
partment of the Interior in a petition filed with the Bituminous Coal 
Division. 

The announcement of this action by the Consumers’ Counsel Divis- 
ion says that: 


“The Division points out that the schedules for high volatile fields consisting of 
parts of Districts 7 and 8, and District 13, comprising southern West Virginia, 
Virginia, eastern Kentucky, Tennessee and all of Alabama, provide higher minimum 
prices on certain sizes of coal when sold for domestic or other non-industrial use 
than when the same coals are sold for industrial use. Industrial users who do not 
have their own railway or waterway facilities are now denied the lower industrial 
prices, except upon petition to the Coal Division. The price schedules for the 
western Kentucky district now fix minimum prices for a selected group of nine 
mines lower for domestic than for industrial use. 

“‘These price discriminations, the petition declares, ‘are harmful to the in- 
terests of the consuming public because they discriminate in price between different 
consumers who may wish to purchase the same coals at the same time.’ 

“This situation, the petition states, causes great administrative difficulties and 
the status of schools, hospitals, large buildings and similar consumers remains un- 
settled under the interpretations of the price schedules. 

“During the hearing on the establishment of minimum prices, the Consumers’ 
Counsel Division opposed the Coal Division’s dual price schedule based on use 
classifications. Since the minimum prices became effective October 1, the Con- 
sumers’ Counsel Division has filed several petitions on behalf of small consumers 
required to pay the higher ‘domestic’ price. 

“Under the present price system, the petition declares, retail dealers of coal 
are deprived of the opportunity to serve many consumers, such as small industrial 
plants, apartment houses, schools and hospitals. These consumers are allowed a 
lower mine price than is charged the retailer. In the case of retailers purchasing 
from the nine west Kentucky mines, the petition points out, the retail dealer is 
given an unfair advantage against producers and distributors who might be able to 
sell directly to consumers. 

“The present discrimination, it is claimed, deprives retail dealers of accounts 
which they would otherwise enjoy, and the small domestic consumer of coal who 
must buy from the retailers is injured because of the restrictions placed on sales 
tending to result in an increase in the selling costs per ton. 

“Dual pricing and dual classifications hinder the most efficient utilization and 
conservation of the nation’s coal resources, it is stated, because coals valued for 
one use are priced lower to encourage movements for other uses, thus being diverted 
from their fields of greatest efficiency. 

“The petition states that there is no justification for any revisions which would 
increase the total price to the consumer. The revisions should be adjusted at 
— will result in no increase in the realization of any of the districts 
involved. 





Bituminous Coal Price Order Revoked 


Price Administrator Henderson, on May 1, revoked his order of 
April 2, which froze bituminous coal prices for the duration of the shut- 
down of bituminous coal mines. 
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Bituminous Coal Act Amendments 


Chairman Doughton of the Committee on Ways and Means of the 

House of Representatives has appointed a subcommittee to study pro- 

amendments to the Bituminous Coal Act. Representative Boehne, 

of Indiana, is Chairman of the subcommittee. Other members are Rep- 

resentatives Duncan, Missouri; Robertson, Virginia; West, Texas; Knut- 
son, Minnesota; Jenkins, Ohio; and McLean, New Jersey. 





Transportation of Coal by Water 


A Coal Division trial examiner recently recommended that the 
Bituminous Coal Division of the Department of the Interior deny a 
request by the Consumers’ Counsel Division for an order to permit the 
Hoskins Coal and Dock Co., Chicago, a retail coal dealer, to purchase 
coal from Illinois mines at minimum prices for river shipments. Final 
decision in the matter now is pending before Director Gray of the Coal 
Division. The trial examiner said in his report and recommendations 
that there was no satisfactory showing at a hearing on the matter that 
the Hoskins Coal and Dock Co. had saved money by using the river 
instead of other transportation means, or that the company had been 
able to purchase river-transported coal at prices and under such condi- 
tions that it was not competitive with coal of comparable quality mov- 
ing by rail, truck or ex-lake dock. 





Government Officials and Others Urge Consumers 
To Buy Winter Coal Now 


Anticipating a very heavy movement of traffic this fall and winter, 
and in an effort to relieve the transportation machine as much as pos. 
sible when this heavy movement commences, a very definite program is 
under way by government officials and others to induce the consumers 
of coal to lay in their winter’s supply now, while there are ample facili- 
ties to handle it. This campaign is by no means confined to domestic 
or household users of coal. Mr. Ralph Budd, Transportation Commis. 
sioner to the Advisory Commission of National Defense, in a recent let- 
ter to J. J. Pelley, president of the Association of American Railroads, 
urged the carriers to build up their stocks of coal during the summer 
months and to set an example in this matter by having their freight 
agents, freight solicitors, and others who may come in contact with coal 
receivers urge upon such receivers the desirability of building up coal 
stocks. 

The Advisory Commission to the Council of National Defense re- 
cently adopted the following resolution: 


“Wuereas, Coal stocks for use by industries, public utilities, railroads and other 
consumers have been reduced due to the cessation of bituminous mine operations 
during April; and 

“WHEREAS, the summer months are normally slack periods so far as coal pro 
duction and consumption are concerned; and 

“WHEREAS, increased production and storage of coal during the summer months 
will tend to reduce the peak demand for production and transportation in October 
and November; 

“Therefore, be it resolved: That the Advisory Commission to the Council of 
National Defense urges all coal users and dealers to order and store as much coal 
as practical between now and the first of October.” 


The Director of Service and Supplies, acting under the auspices of 
the Massachusetts State Committee on Public Safety, has urged the cit- 
izens of Massachusetts to stock coal now. He says: ‘‘If you haven't 
enough bins, use garages, dig holes in the ground, but put in coal.’’ 

In a recent article in the Wall Street Journal analyzing this whole 
situation, the writer in a comprehensive way urged that during the 
next several months conditions in this country warranted laying in coal 
supplies in order to avoid transportation trouble this fall. There is 
ample coal, as has been pointed out by all writers on this subject. There 
is today ample transportation, but this may not be the case with pro- 
duction running now under ten million tons per week, when the capacity 
of the mines is at least twelve million tons per week. 

The Secretary of the Interior recently said: ‘‘Both coal and oil 
shortages are threatened, not by lack of supplies but by the demands the 
defense program is making on transportation facilities. A coal shortage 
an be avoided,’’ he said, ‘‘if the campaign for summer buying suc- 
e > 

Leon Henderson, Price Administrator, recently stated that “the 
chief headache in the bituminous coal situation is to see to it that this 
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bulk commodity, which is more than 30 percent of the total rail traffic of 
the nation, is moved from the mines to the consumer with a minimum 
interference with the movement of other commodities that must be moved 
if national defense is to be accelerated without interruption. Every 
coal consumer who has the storage space and the money can do his bit 
for the nation by ordering and taking delivery during the summer 
months. ’’ 

The Consumer’s Counsel, a government agency established to pro- 
tect bituminous coal users, recently said: ‘‘It is extremely important to 
get this coal moved this summer. If consumers do not buy now, they 
may be in trouble later. The coal industry, the railroads, and students 
of transportation generally are anticipating transportation difficulties 
unless the consumers of coal take advantage of the conditions that pre- 
vail now and lay in their stocks of coal, whether they be small or large.’’ 





Freight Rates on Bituminous Coal 
1929-1940 


A recent publication issued from the Bureau of Statistics in the 
Interstate Commerce Commission’ and dealing with the freight rates on 
bituminous coal should be of interest to practitioners generally not only 
because of the showing as to coal but also because of the method of 
analysis employed, which is also applicable to rates on other commodi- 
ties. The purpose of the publication is to show what on the whole has 
been the trend in these coal rates in the last 12 years. In many rate 
case proceedings the history of the rates is shown by a selection of ‘‘rep. 
resentative’’ rates and then the question arises whether a different se- 
lection would show some other trend. 

In the study under review a detailed description is given of the 
coal rate structure and the volume of coal traffic is shown as nearly as 
practical from available statistical sources for the various movements 
in the calendar year 1929. After 195 key rates had been selected as 
being representative of the level of all soft coal rates, a history of the 
changes in these rates since January 1, 1929 was prepared. The appli- 
cable tonnage which moved during the year 1929 was used to weigh 
each of the rates in effect on January 1 of that year; that is, each of these 
rates was multiplied by the corresponding tonnage and a constructive 
total revenue was thus obtained. Whenever a subsequent change oc- 
curred in any one of these rates, another revenue total was computed, 
using exactly the same 1929 tonnages and the corresponding rates ef- 
fective on the date of change. Thus a continuous series of constructive 
coal revenue totals was obtained for the entire 12-year period. The 
ratios of these revenue totals to the total on January 1, 1929, taken as 
100, are the indexes showing the general trend in the soft coal rates. 

The result of the study is to show that the increases authorized 
under Ex Parte 103 raised the index to 102.2 on January 4, 1932. With 
the expiration of these increases (October 1, 1933) the level of these 
rates receded to 99.1. When the increases authorized under Ex Parte 
115 became effective on April 18, 1935, the index rose to 104.2. In- 
creases were later authorized by several State Commissions on intra- 
state traffic and the index rose slightly to 104.6 on June 1, 1935. This 
was the highest level of the period. Modification of these increases on 
July 1, 1936, lowered the index to 102.8. On January 1, 1937, the gen- 
eral level of these rates stood at 98.6; on November 15, 1937, at 102.4, 
and on July 30, 1940, at 102.2. In other words, shippers of coal, speak- 
ing very generally, were paying a 2.2 percent higher freight charge for 
a similar coal movement in 1940 than in 1929. 

This analysis is made separately for seven major movements of bi- 
tuminous coal which account for nearly all of the traffic on this com- 
modity. These movements, with their indexes as of August 1, 1940, 
are as follows: Appalachian-tidewater, 102.3; Appalachian-eastbound 


1 Statement No. 413, prepared by Thor Hultgren and S. G. Spal. 
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other than tidewater, 101.4; Appalachian-southbound, 105.6; Appalach- 
jan-lake cargo, 105.4; Appalachian-westbound other than lake cargo, 
104.0; Illinois-Indiana and Western Kentucky, 102.2; and Western, 91.5. 

The widely different index for the Western movements (i. e. traffic 
originating west of the Mississippi River) is explained by the fact that 
of the 15 rates selected as representative four are intrastate rates in 
which there have been large reductions since 1929 and on which large 
tomnages are moved. This had the effect in the composite index for the 
West of reversing the trend shown by the other rates in that district. 

The freight revenue which Class I railways collected on shipments 
of bituminous coal in 1939 amounted to 17 percent of their total freight 
revenue. It would be useful to practitioners and others participating in 
rate cases if similar studies were available for other important commo- 
dities. If, say, 75 percent of the revenue could be covered in this way it 
would be possible to combine the results into a general freight rate 
index. This would afford a test of the extent to which the much used 
average ton-mile revenue is misleading as a measure of the general trend 
of the freight rate level. We know that the average ton-mile revenue 
in the period covered has been affected not only by the changes that 
have taken place in the rates themselves but also by the loss of short haul 
traffic, which has a high revenue per ton-mile, as well as by other fac- 
tors, such as the varying proportions of traffic. 





Wage and Hour Administration 


Wage and Hour Record-Keeping Regulations 


At the hearing before the Wage and Hour Division, Department of 
Labor, on May 12, Mr. J. M. Souby, Assistant General Counsel, Asso. 
ciation of American Railroads, urged the Administrator to revise the 
present record-keeping regulations under the Wage and Hour Law » 
as to avoid embodying additional burdens on the railroads. Mr. Souby 
said that all of the data required for proving compliance with the Act 
may readily be computed from payroll records now maintained by the 
railroads. 





Investigation of Wages and Hours of Red Caps 


The Committee on Labor of the Senate approved on May 1, a reso- 
lution authorizing the Wage-Hour Administrator to conduct an inquiry 
into the wages, hours and other working conditions of red caps. It 
was adopted by the Senate on May 15. Chairman Thomas said that it 
has been charged that various subterfuges have been employed to escape 
payment of minimum wages to the red caps. 





General Fleming Asks Supreme Court to Review Red-Cap Case 


The Supreme Court has been asked to review the question of whether 
tips are wages under the Fair Labor Standards Act in a memorandum 
filed by the Solicitor General in behalf of General Philip B. Fleming, 
Administrator of the Wage and Hour Division, Department of Labor. 

The Administrator, as a friend of the court, has intervened in the 
suit brought by red caps employed at the Union Terminal Company, 
Dallas, Texas, against the terminal company for restitution of wags 
under the Wage and Hour Law. The Circuit Court of Appeals for the 
Fifth District last month found that the tips received by red caps con- 
stituted wages paid to them, reversing the judgment of the Court below 
which had found in favor of the red caps and awarded them $77,753.% 
in back pay and liquidated damages. ; 

The memorandum was submitted in support of a petition for a wrt 
of certiorari which seeks to bring this case before the Supreme Court 
as a test case and thus judicially settle a question which affects the 
method of compensation of the more than 6,000 red caps employed i 
railroad terminals throughout the country. Over fifteen suits by re 
caps against railroads on this question involving several million dollar 
are now pending. 

Indirectly affected are all workers who receive all or part of their 
remuneration in the form of tips. 
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The red caps maintain that tips cannot be considered as part of 
wages paid, but that the statutory minimum wage of 30 cents an hour 
should be paid by the terminals without regard to tips. The terminals, 
om the other hand, take the position that tips can be considered part of 
the 30-cents minimum wage. Under a so-called accounting and guaran- 
tee plan the Dallas Terminal had required the red caps to report the 
amount of tips received and the number of hours worked and at the end 
of the week had paid the difference if tips did not equal the minimum 


wage. 

The Solicitor General contends that the action of the terminal com- 
pany in allowing the red caps to keep their property did not constitute 
the payment of wages within the meaning of the Wage and Hour Law. 





Motor Transportation 


By J. Nrntan Beau, Editor 
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1. 1. C. C. Rescinds Operating Rights 22 Years After Approval 


Division 5 recently dug back two and a half years into its files to 
rescind a ‘‘grandfather’’ certificate it had granted to Coleman Bro 
thers Transfer Co., Dallas, Texas. Coleman Brothers, meanwhile, hed 
sold the rights—with the approval of the I. C. C.’s Finance Division— 
to Herrin Transportation Company, Houston, Tex., for $17,375.00. _ 

The Coleman application involved a question of bona fide operation 
over the highways of Texas. The company’s application to the Texas 
Railroad Commission for authority to operate was rejected, but it con 
tinued to operate openly under restraining orders granted by various 
courts. 

On October 20, 1938, (10 MCC 98) Division 5 ruled that by virtue 
of the court orders, the carrier’s operation was bona fide. It granted 
a certificate authorizing transportation of general commodities between 
Houston, Dallas, and Ft. Worth, over specified routes. 
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The Supreme Court of the United States, however, December 5, 
1938, handed down its decision in McDonald v. Thompson, 305 U. 8. 
63, rejecting the contention of McDonald that notwithstanding state 
law he was entitled to continue operations in interstate commerce over 
Texas highways under a claim of ‘‘grandfather rights’’ (Sec. 206(a) 
of the Motor Carrier Act), and holding that under the Act no ‘‘grand- 
father rights’’ accrued unless the carrier was ‘‘in bona fide operation’’ 
on and after June 1, 1935, and that operations in defiance of state 
laws were not ‘‘bona fide’’. 

Following this decision, the Commission, early in 1930, rejected the 
McDonald Company’s ‘‘grandfather’’ application. 

Facts in the McDonald case virtually were the same as those in the 
Coleman case, but the Commission’s decision in the former was guided 
by the Supreme Court’s opinion. 

Soon after the Supreme Court’s decision, the principal Texas Rail- 
roads filed a petition for reconsideration of the Coleman case. Their 
petition, filed January 13, 1939, was followed by petitions filed Feb- 
ruary 27, 1939, by protestant motor carriers, which also asked that the 
decision be reviewed. 

Sale of the Coleman rights to Herrin Transportation Company was 
authorized December 29, 1939, although protesting carriers urged that 
the application be held in abeyance pending action on their petition for 
reconsideration of the Coleman ‘‘grandfather’’ application. Division 
4 noted that the petitions still were pending but held that the carrier’s 
rights had been affirmed by Division 5 and therefore it was not essential 
that all the petitions be disposed of prior to approval of the purchase 
application, 35 MCC 88, 91. 

In reversing its original order, Division 5 said: 


_ “The facts in the instant case are the same in all essential respects with those 
in the McDonald case—both applicant therein and applicants herein were denied 
operating authority by the Texas Commission; both continued to operate under 
the protection of injunctive relief obtained from various courts .. . 

“The decision of the Commission in the McDonald case is controlling here. 
In the instant case applicants’ ‘continuing and persistent disregard of a statute 
tequiring operating authority, without which the carrier has no right upon the 
highways of a state,’ obviously is defiance of the law of that state and consequentl 
applicants’ operations could not be said to have been bona fide on June 1, 1935, 
and continuously since. Accordingly, on the authority of the decision in McDonald 
v. Thompson, our findings in the prior report herein must be reversed.” 


(s Hy application was denied effective June 19, 1941 in No. MC-1124 
ub 3). 


2. Rights Registered Under Sec. 206(a) Held Not Transferable 


_ In a 7-to-4 decision, the Commission has held that carriers oper- 
ating in interstate commerce solely within a single state under the se- 
cond proviso of Sec. 206(a) of the Interstate Commerce Act, may not 
sell their operating rights to carriers operating in more than one state, 
since ‘‘the proviso is merely an exception applicable only to those who 
fall within its terms, and is not a grant of right. An exemption or an 
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exempt status, is not properly subject to transfer.’’ (Baggett Tran. 
portation Co.—Purchase—W. A. Bishop, MO-F-1139, 5/5/41) 

The decision is of special importance as a precedent because 
number of cases have been decided in the past on the question but with 
varying results; some allowing the transfer and some disallowing it. 

This decision admits the prior conflict in opinion and states: 


“After a careful review of the whole subject, our opinion is that the conception 
first stated is erroneous and that the second is sound. Section 206(a) states a 
general rule of conduct, prohibiting any common carrier by motor vehicle from 
operating in interstate or foreign commerce unless and until he holds a certificate 
of public convenience and necessity from us. 

“The proviso contains an exception to that general rule. Being an exception, th 
it should be strictly construed and applied. It applies only to those who fall within 
its terms, and then only so long as their operations fit the description of the class 
of carriers to whom it is stated to apply. 

“There must be a concurrence of three factors to make the exception effective, 
and to keep it effective. These are: (1) that the common carrier must be lawfully 
engaged in operation solely within a single state; (2) that there must be a board 
in such state having power to grant or approve certificates of public convenience 
and necessity authorizing intrastate operations, and (3) that the carrier must have 
obtained such a certificate from such board. 

“If all of these three elements do not co-exist in the case of any given carrier, 
the benefits of the proviso are not open to him. If, all three having existed, any 
one or more of the elements ceases to exist, the efficacy of the proviso as to the 
carrier fails, and he is no longer entitled to its benefits.” 


tes223 823 


Chairman Eastman was among the dissenters. He characterized 
the majority view as ‘‘fine-spun legal reasoning’’ that ignored the in- 
tent of Congress. Carriers recognized under the exemption, he con- 
tended, should be accorded the same rights as other carriers. Other 
dissenters were Commissioners Porter and Mahaffie, who concurred in 
Chairman Eastman’s views, and Commissioner Lee who, in a separate 
opinion, took a similar stand. 


~~ ae ot 
















3. Railway Express Agency Motor Carrier Operations 


Early this year, the Railway Express Agency filed applications 
with the I. C. C., seeking both temporary and permanent authority to 
operate over 65 specific motor carrier routes involving several states. 
Service over the routes had been begun generally in May, 1939, follow- 
ing the discontinuance of certain rail service. The Express Agency 
did not secure prior authority from the I. C. C. to serve the routes 
since there were pending before the Commission a general proceeding 
in which the status of the Railway Express Agency as a motor carrier 
had not yet been determined. The filing of the 65 applications wa 
made necessary by the Commission’s report and order of December 2/, 
1939, in Docket No. MC-66562, Railway Express Agency, Inc., Deter- 
mination of Status, 21 MCC 161, holding that over-the-road motor car 
rier operations of the Express Agency are subject to the Motor Carrier 
Act. 

The Commission has recently acted on the temporary authority 
aspect and, with the exception of two routes withdrawn at the Agency 
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own request, all applications were approved, subject to the routine re- 
quirement that the Agency comply with the I. C. C. insurance and 
tariff regulations within 30 days. 

Some of the joint boards to whom the permanent authority appli- 
cations were referred have held hearings and issued recommended re- 
ports granting the rights sought. 

In all temporary authority approvals and the permanent au- 
thority applications granted thus far there appears the following res- 
triction : 


“Operations to be performed under this grant of authority shall be subject to 
the following conditions: 


“|. The service to be performed by applicant shall be limited to service which 
is auxiliary to, or supplemental of, railway express service. 

“2. Shipments transported by applicant shall be limited to those moving on a 
through bill of lading, or express receipt, covering in addition to a motor 
carrier movement by applicant, an immediately prior or immediately sub- 
sequent movement by rail. 

“3, Such further specific conditions as the Commission, in the future, may find 
it necessary to impose in order to restrict applicant’s operation to service 
which is auxiliary to, or supplemental of, railway express service.” (Empha- 
sis supplied) 


There are several petitions pending before the Commission re- 
questing that action on the Express Agency applications be suspended 
until the Commission has determined, in appropriate proceedings what 
is meant by ‘‘express business’’ as conducted by the Railway Express 


Agency. 
4. Bankruptcy for any Cause Held to Nullify “Grandfather” Rights 


_ An interruption in service due to bankruptcy, regardless of the 
circumstances leading to that financial condition, nullifies the claims 
of a truck operator to ‘‘grandfather’’ rights under the Motor Carrier 
Act, according to a recent ruling of Division 5 in Henry A. Welz Com- 
mon Carrier Application, MC-44463. 

This decision was reached on authority of the full Commission’s 
decision in Gregg Cartage & Storage Company Common Carrier Appli- 
cation, 21 MCC 17, wherein the Commission found that cessation of 
operation due to bankruptcy was an interruption of service over which 
applicant had control. Sec. 206(a) of the Motor Carrier Act provides 
that ‘“‘grandfather’’ rights are nullified by interruptions except where 
they were beyond the carrier’s control. 

Commissioner Lee dissented on the grounds that the Gregg decision 
was not controlling, and that Welz’s bankruptcy should not have been 
considered as within his control because of the circumstances which 
brought it about. Welz had contended that bankruptcy was brought 
about due to his absence from the business attending court trials under 
subpoena, which trials required his presence four and five days a week 
for more than two months. 
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5. 1. C. C. Allows Rail Rates to Offset Truck Advantage 
of Store-Door Delivery 


Holding that railroads are entitled to lower rates to offset advan. 
tages of highway transportation, Division 2 has authorized substantia] 
cuts in rail rates on new automobiles in the South. 

While motor carriers still are free to meet rail reductions as long 
as their rates meet the test of reasonableness, the Division indicated 
that in the future it might establish minimum rates for both rail and 
motor carriers, pegging the rates of the former below those of the lat 
ter. Before it can establish ‘‘a relation or spread’’ between rail and 
truck rates, however, the Division added, evidence as to cost of service 
must be available. 

The reduced rates approved by the Division were filed by the rail. 
roads to compensate shippers for the cost of loading and unloading rail 
shipments. The Division ignored contentions that motor carrier store- 
door pick-up and delivery was an ‘‘inherent advantage’’ that should 
be protected against cut-rate competition. Instead, the Division ruled 
that the store-door advantage was one which the rails could take into 
consideration in making their rates. (I. & S. 4835; L. & S. 4848) 


6. I. C. C. Suspends Truck Class Rates 


Effective April 29th, the I. C. C. has suspended for seven months 
proposals of the Central States Motor Freight Bureau, Inc., to establish 
volume class rates and ratings generally the same as those used by the 
railroads; but permitted (1) a 5 cent arbitrary charge on quantities 
of 5,000 pounds or less where the rate is 45 cents or less to become 
effective; (2) The volume minimum breakdown rule to be eliminated 
and no discounts for quantities of 5,000, 10,000 or 16,000 pounds to be 
made; (3) L. T. L. exception ratings to become effective which were 
proposed to be cancelled (allowing class rates to apply) or increased, 
and (4) The new rules to become effective to the extent that they apply 
upon the new L. T. L. class rates and the present truckload rates. The 
present portion of the adjustment deals only with class rates. The com- 
modity rate tariffs are filed to become effective May 25, 1941. 

In addition, the Bureau had asked that truck-load rates and rat 
ings be revised so as to reflect generally 112144% of the present rail car 
load ratings. This proposal was also suspended by the Commission. 

Protestants contended that the proposed volume rates are prefer- 
ential of larger shippers and prejudicial against smaller shippers, and 
that there would be no uniform relationship between truck-load and 
volume minimum rates on a large number of commodities. 


7. Section 204(a) (4a) Construed 


Division 5, by a majority decision in L. M. Slocum Application for 
Exemption (Docket No. MC-5205, Sub 2), has enunciated for the first 
time, certain principles governing the exemption of interstate operations 
of intrastate under Sec. 204(a)(4a) of the Motor Carrier Act, created 
by the Transportation Act of 1940. 
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The majority (Commissioners Rogers and Patterson) ruled that, 
following the decision in Crichton—Purchase—C. Lewis Lavine, Inc., 
35 M. C. C. 661, interstate operations must be actually instituted before 
a trucking company becomes a ‘‘motor carrier’’ as defined in the Act, 
and that (1) since applicant had not started to engage in interstate 
commerce when the exemption was requested, she was not a ‘‘motor 
earrier’’ within the purview of Sec. 204(a)(4a) and therefore not en- 
titled to seek the benefit of that section; and (2) if applicant had started 
interstate operations without authority, she was not entitled to seek the 
exemption since she was not ‘‘lawfully engaged in operation’’. 

Commissioner Lee, in a dissenting opinion, took the position that 
Sec. 204(a) (4a) contemplated operations to be started in the future as 
well as those being lawfully operated, and pointed out that the majority’s 
enstruction of the term ‘‘motor carrier’’ was inconsistent with the 
other provisions of Sec. 204. He said: 


“In my opinion we should set the instant application for hearing and upon the 
reord thus made determine whether the transportation in interstate or foreign 
commerce in which applicant would engage, if granted a certificate of exemption, 
is of such nature, character, or quantity as not substantially to affect or impair 
uniform regulation by us of transportation by motor carriers in effectuating the 
policy declared in the act.” 


8. Motor Bus Interchangeable Scrip Books 


The I. C. C. has entered the following order in Docket No. MC-C- 
148—Interchangeable Scrip Books : 


“It is ordered, That the order entered im the said proceeding on April 3, 1941, 
which, by its terms, requires the respondents, according as they participate in the 
transportation, to cease and desist, on or before May 15, 1941, and thereafter to 
abstain from selling and honoring scrip books, scrip certificates, and interchangeable 
scrip books at less than the published standard fares, be, and it is hereby, modified 
to permit respondents to file schedules in compliance with the order to become 
effective on May 15, 1941, upon not less than | day’s notice to the Commission and 
the general public in the manner prescribed by the Commission under section 217 
of the Interstate Commerce Act.” 


9. Owner-Operator Cases in U. S. Supreme Court 


The cases of N. FE. Rosenblum Truck Lines v. U. 8., 36 F. Supp. 467, 
and Margolies v. U. S., same citation, have been appealed to the Supreme 
Court and that court has noted probable jurisdiction. 

Involved is a determination of what ‘‘grandfather rights’’, if any, 
are acquired by owner-operators who lease their equipment to common 
carriers. 

_ The I. C. C. in ruling on the cases (24 M. C. C. 121) followed the 
Principles laid down in the Dixie Ohio case, 17 MCC 735; i.e., that the 
lessee company and not the owner-operator acquires the operating rights. 

However, the District Court reversed the Commission, holding that 
the I. C. C. orders were not supported by substantial evidence and con- 
cluding that owner-operators acquired rights as contract carriers under 
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the Motor Carrier Act, observing that nothing in the Act required that 
carriers must deal directly with shippers to be entitled to operating 
rights. See page 424, February JoURNAL. 


10. Busses on City Streets 


On page 555 of the March Journal, under the above heading, 
there was reported a decision of the New York Court of Appeals up- 
holding the right of the Village of Bronxville to prohibit the operation 
of a bus line through its streets, but no citation was furnished. 

The case is titled The Matter of Village of Bronzville v. Malitbie, 
284 N. Y. 206, 30 N. E. 2d 475 (Nov. 19, 1940), and turned on the 
interpretation of the section of the New York Transportation Corpora- 
tions Law providing for the consent of villages and towns as a requisite 
to the granting of a certificate of convenience and necessity by the Public 
Service Commission, but empowering the Commission to grant a certifi- 
cate to a bus line ‘‘ without the consent of local authorities of such towns. 
or villages, if such consent is unreasonably refused or withheld.’’ 

The Village having refused to give its consent, and the Commission 
having granted a certificate to the Yonkers Bus Company notwith- 
standing, the inquiry of the Court was as to the reasonableness of the 
Village’s refusal. 


11. lowa Governor Vetoes ‘“‘Double-Deck’’ Bill 


Legislation to ban transportation in Iowa of automobiles on double- 
deck motor vehicles has been vetoed by Gov. Geo. A. Wilson, who found 
that the facts did not ‘‘ warrant or sustain this bill as a safety measure’’. 

The bill apparently was patterned after the West Virginia and 
Pennsylvania laws, upheld by the U. 8S. Supreme Court in Philadelphia- 
ee v. Stimpson, 61 S. Ct. 622, and Maurer v. Hamilton, 309 

A legislative report submitted at a recent meeting of the National 
Automobile Transportation Association, indicated that similar bills had 
been introduced in 13 state legislatures since January, 1941. 


12. Federal Regulation of Sizes and Weights 


The I. C. C. would be authorized by a bill introduced recently in the 
House to remove barriers to interstate trade on the highways by pre 
scribing motor truck size and weight regulations to supersede existing 
state laws found to be unreasonable. 

The bill, H. R. 4785, was introduced by Representative Warren G. 
Magnuson (D., Wash.). It would authorize filing of complaints against 
any state law, regulation or practice involving the size and weight of 
motor vehicles, after which an ICC investigation would be undertaken 
to determine whether the state law burdened interstate commerce ‘‘by 
diminishing the flow, increasing the cost, or otherwise creating trade 
barriers. ’’ ‘ 

Any Commission order issued as a result of such an investigation 
would supersede the state law. 
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The bill, referred to the House Committee on Interstate and Foreign 
Commerce, would be substituted for the present section 226 of the Motor 
Carrier Act, which instructs the Commission to investigate and report 
to Congress on the need for Federal regulation of motor vehicle sizes 
and weights. The section was amended by the Transportation Act of 
1940 so as to direct the Commission to expedite its size and weight 
investigation and report to Congress ‘‘at the earliest practicable date.’’ 


13. Additional Gasoline Taxes Opposed 


General Manager John V. Lawrence of The American Trucking 
Associations, Inc. told the Ways and Means Committee of the House of 
Representatives on April 28 that an additional cent a gallon tax on 
gasoline may defeat its own purpose of raising more revenues by tend- 
ing to curtail the use of trucks. He estimated that the tax would 
amount to as much as $190.00 to $271.43 per year on a single truck, 
computed on the average amount of gasoline used per year. 


14. $808,000,000 Needed to Fix Roads for U. S. Army 


Latest estimates of the U. 8. Public Roads Administration show an 
immediate need exists for expenditure of $808,000,000 for construction 
and repair of the nation’s highways and bridges to make them adequate 
for national defense purposes. 

Of the total, it was estimated that $458,000,000 is necessary to 


correct deficiencies in the strategic system of military highways, while 
$350,000,000 would go for construction of access roads in defense areas. 
The total is almost three times the amount which the agency estimated 
was necessary in a special report to President Roosevelt in mid-February. 

The new figures were made public by Roads Commissioner Thomas 
MacDonald in a speech at Hartford, Conn. He announced that by the 
end of April the War and Navy Departments and the Council of Nation- 
al Defense had certified 288 defense areas in which there are acute access 
road problems. It was expected that at least 50 more areas will be 
specified by the War Department in the near future. 


15. Motor Carrier Passengers 


The Bureau of Statistics of the I. C. C. has released Statement No. 
M-700, showing revenues and passengers of Class I motor carriers of 
passengers for the month of February 1941 as compared with February 
1940. The report shows passenger revenues in February 1941 amounted 
to $8,728,283 as compared with $7,225,719 in February 1940, an increase 
of 20.8 per cent. There were 12,901,598 passengers carried in February, 
1941, as compared with 10,504,113 in February 1940, an increase of 
22.8 per cent. 


16. Motor Truck Loadings 


_ The volume of revenue freight transported by motor truck in April 
Increased 4.4 percent over March and 38.3 percent over the volume 
carried in April, 1940, according to reports compiled by the American 
Trucking Associations. 
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Comparable reports were received by A. T. A. from 202 motor 
carriers in 42 states. The reporting carriers transported an 
of 1,509,143 tons in April, as against 1,446,104 tons in March, and 
1,111,604 tons in April, 1940. 

The American Trucking Associations index figure, computed on the 
basis of the average monthly tonnage of the reporting carriers for the 
three-year period 1938-1940 as representing 100, stood at 143.24 for 
April. The index figure for March was 138.90. 


17. Fatigue and Hours of Service of Interstate Truck Drivers 


The Federal Security Agency, U. 8. Public Health Service, Wash. 
ington, D. C., has released Public Health Bulletin No. 265 dealing with 
Fatigue and Hours of Service of Interstate Truck Drivers. This doc- 
ment is for sale at the Government Printing Office, Washington, D. C,, 
at 40c per copy. 


18. District Directors & District Supervisors, Bureau of 
Motor Carriers* 


DISTRICT DIRECTORS 


District No. 8. 


Frank Purse, 
826 U. S. Court House, 
Nashville, Tennessee. 


District No. 9. 

R. K. Hagarty, William E. Hustleby, 

641 Washington Street, 107 Federal Office Building, 
New York, N. Y. Minneapolis, Minnesota. 


District No. 3. District No. 10. 


H. R. Stickel, James F. Miller, 
1101 Gimbel Building, 912 Baltimore Avenue, 
Philadelphia, Pennsylvania. Kansas City, Missouri. 


District No. 1. 


George R. Nuzum, 
150 Causeway Street, 
Boston, Massachusetts. 


District No. 2. 


District No. 4. 


Roy M. Snetzer, 
311 Old Post Office Building, 
Columbus, Ohio. 


District No. 5. 
T. G. Reynolds, 
240 Post Office Building, 
Charlotte, N. C. 


District No. 6. 


William Addams, 
809 Standard Building, 
Atlanta, Georgia. 


District No. 7. 


Ward Faulkner, 
222 U. S. Court House, 
Nashville, Tennessee. 


* As of May I, 1941. 


District No. I1. 


Ray G. Atherton, 
906 Wallace Building, 
Little Rock, Arkansas. 


District No. 12. 
Tilden L. Childs, 
1109 Electric Building, 
Ft. Worth, Texas. 
District No. 13. 
Dan. P. Harris, Jr., 


910 U. S. National "Bank Building, 


Denver, Colorado. 


District No. 14. 
Bert L. Penn, 


420 Continental Bank Building, 


Salt Lake City, Utah. 
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District No. 15. 
Frank E. Landsburg, 
323 Pittock Block, 
Portland, Oregon. 


District No. 16. 


Richard T. Eddy, 
114 U. S. Customs Building, 
San Francisco, California. 


DISTRICT SUPERVISORS 
District No. 1. 


G. L. Bowles, 

409 Clapp Memorial Building, 
Portland, Maine. 

§. J. Boylan, 

150 Causeway Street, 

Boston, Massachusetts. 

R. E. Hard, 

508 Palmer Building, 
Providence, R. | 


D. L. Haskin, 

150 Causeway Street, 
Boston, Massachusetts. 

J. H. LaCour, 

420 Federal Building, 
Springfield, Massachusetts. 
Ira S. Nelson, 

6 Campbell Street, 
Lebanon, N. H. 


District No. 2. 


Bert Collins, — 
439 Federal Building, 
Newark, N. J. 


C. E. Darrigrand, 
410 Post Office Building, 
Trenton, N. J. 


§. J. DeLucia, 
711 Kilmer Press Building, 
Binghamton, N. Y. 


J. P. Dempsey, 

641 Washington Street, 
New York, N. Y. 

E. L. Fortney, 


641 Washington Street, 
New York, N. Y 


C. O. Frey, 

1501 Genessee Building, 
Buffalo, N. Y. 

D. V. Grant, 

641 Washington Street, 
New York, N. Y. 
Edgar O. Hackett, 

379 Federal Building, 
Syracuse, N. Y. 

T. P. Kilgallon, 

417 Federal Building, 
Albany, N. Y 

D. F. Noble, 

202 Essex Building, 
Hartford, Connecticut. 


District No. 3. 


G. D. Bullock, 
1101 Gimbel Building, 
Philadelphia, Pennsylvania. 


Claude Burton, 

401 Appraisers Store Building, 
Baltimore, Maryland. 

Joseph W. Clarke, 

206-B Post Office Building, 
Salisbury, Maryland. 


L. D. Henry, 

329 U. S. Post Office Building, 
Scranton, Pennsylvania. 

T. L. McClelland, 

1101 Gimbel Building, _ 
Philadelphia, Pennsylvania. 
Wade E. Sherrard, 

Rm. 504, 600 No. 2nd Street, 
Harrisburg, Pennsylvania. 


District No. 4. 


Fred E. Cochran, 

740 National Exchange Bank Building, 
Wheeling, West Virginia. 

M. M. Emery, 

3rd Floor Old Federal Building, 
Toledo, Ohio. 

Floyd W. Howard, 

1025 New Federal Building, 
Pittsburgh, Pennsylvania. 

W. R. Hubbard, 

519 Federal Building, 

Cleveland, Ohio. 


H. B. Rubey, 

311 Old Post Office Building, 
Columbus, Ohio. 

Emil P. Schwab, 

1025 New Federal Building, 
Pittsburgh, Pennsylvania. 
Robert W. Smith, 

413 New Federal Building, 
Cincinnati, Ohio. 

G. E. White, 

417 Peoples Bank Building, 
Charleston, West Virginia. 
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L. Lewallen, 
205 Liberty Trust Building, 
Roanoke, Virginia. 
C. M. Mark, 
608 Parcel Post Building, 
Richmond, Virginia. 
H. P. Raymond, 
240 Post Office Building, 
Charlotte, N. C. 


J. O. Cromwell, 
225 Post Office Building, 
aa. Florida. 

N. Springfield, 
809 Standard Building, 
Atlanta, Georgia. 


E. S. Craig, 

222 U. S. Court House, 
Nashville, Tennessee. 
William F. Goodwin, 
207 Post Office Building, 
Memphis, Tennessee. 
James D. Johnson, 

645 Post Office Building, 
Louisville, Kentucky. 


Alexander Baxter, 

826 U. S. Court House, 
Chicago, Illinois. 
Howard E. Fairweather, 
359 Federal Building, 
Ft. Wayne, Indiana. 

E. M. Hymans, 

238 Federal Building, 
Detroit, tee 

H. O. Kem 

902 Ist National Bank Building, 
Springfield, Illinois. 


E. N. Dennison, 
301 Post Office Building, 
Pierre, S. D. 


D. O. Eldredge 
31 Capital City Bank Building, 
Madison, Wisconsin. 


J. M. Ganley, . 
107 Federal Office Building, 
Minneapolis, Minnesota. 


District No. 5. 


C. E. Turnbull, 

307 Post Office Building, 
Raleigh, N. C. 

G. W. Weathers, 

116 U. S. Court House, 
Columbia, S. C. 


District No. 6. 


R. H. Swope 

1002 Martin ‘Building, 

Birmingham, — 

Lewis G. Thompso: 

320 Tallahassee "Administration Bldg., 
Tallahassee, Florida. 


District No. 7. 


Henry Reed, 

5 Post Office Building, 

Lexington, Kentucky. 

J. W. Williams, 

811 Deposit Guaranty Bank Building, 
Jackson, Mississippi. 


District No. 8. 


E. A. Moynihan, 

1608 Olds Tower Building, 
Lansing, Michigan. 

John G. Petritz, 

826 U. S. Court House, 
Chicago, Illinois. 

H. A. Reimers, 

826 U. S. Court House, 
Chicago, Illinois. 

W. L. Snodgrass, 

257 U. S. Court House & Post Office, 
Indianapolis, Indiana. 


District No. 9. 


E. M. Hendricks, 

107 Federal Office Building, 
Minneapolis, Minnesota. 

A. S. McEvoy, 

828 North Broadway, 
Milwaukee, Wisconsin. 

C. E. Pearson, 

404 Ist National Bank Building, 
Fargo, N. D. 
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District No. 10. 


Lewis J. Benton, 

318 U. S. Post Office & Court House, 
Lincoln, Nebraska. 

Fred M. Burnett, 

502 Post Office Building, 

Wichita, Kansas. 

Carl C. Crouse, 

615 Kahl Building, 

Davenport, lowa. 

A. L. Greenwalt, Jr., 

9|2 Baltimore Avenue, 

Kansas City, Missouri. 

C. A. Hanson, . 
802 Woodmen of the World Building, 
Omaha, Nebraska. 


Ray R. Kalkwarf, 

108 Federal Office Building, 
Des Moines, lowa. 

1. C. Peterson, 

309 Federal Building, 
Topeka, Kansas. 

V. E. Smart, 

920 Boatmen’s Bank Building, 
St. Louis, Missouri. 

A. J. Snedeker, 

912 Baltimore Avenue, 
Kansas City, Missouri. 


District No. 11. 


Arthur B. Abercrombie, 
633 Federal Building, 

New Orleans, Louisiana. 
Albert V. Denny, 

31 Court House Building, 
Ft. Smith, Arkansas. 

H. C. Mims, 

%6 Wallace Building, 
Little Rock, Arkansas. 


Wrightsel Parsons, 
815 Giddens-Lane Building, 
Shreveport, Louisiana. 


Walter F. Stiegele, 

516 Wright Building, 
Tulsa, Oklahoma. 

W. L. Wimberly, 

336 Key Building, 
Oklahoma City, Oklahoma. 


District No. 12. 


V. B. Gilbert, 

1083 Federal Building, 

El Paso, Texas. 

John E. Hayden, 

533 Federal Building, 

Dallas, Texas. 

G. A. Meyer, 

205 U. S. Post Office Building, 
San Antonio, Texas. 


A. H. Ribbink, 
1109 Electric Building, 
Ft. Worth, Texas. 


C. E. Thornall, 
614 New Federal Building, 
Houston, Texas. 


District No. 13. 


Luther J. Taylor, 

401 Sunshine Building, 
Albuquerque, N. M 

Warren H. Vining, 

910 U. S. National Bank Building, 
Denver, Colorado. 


Blair C. Watson, 
910 U. S. National Bank Building, 
Denver, Colorado. 


District No. 14. 


Lelland M. Cowan, 

413 Electric Building, 

Billings, Montana. 

E. D. Salm, 

420 Continental Bank Building, 
Salt Lake City, Utah. 


E. A. Taylor, 
619 Idaho Building, 
Boise, Idaho. 





1. C C. PRACTITIONERS’ JOURNAL 





District No. 15. 


A. E. Birum, H. S. Hughes, 

323 Pittock Block, 323 Pittock Block, 

Portland, Oregon. Portland, Oregon. 

Herbert H. Hauser, H. ¢. ‘eo 

325 Symons Block, 714% U Court House Building, 
Spokane, Washington. Seattle, ‘eae 


District No. 16. 


Russell Bevans, Fr, &. 

1519 U. S. Post Office & Court House, 114 U. < __ Building, 
Los Angeles, California. ¥ Francisco, California. 
Ellis T. Longenecker, M. White, 

1519 U. S. Post Office & Court House, 114 U. S. Customs Building, 
Los Angeles, California. San Francisco, California. 
Paul E. Tibbetts, E. M. Whitworth 

1519 U. S. Post Office & Court House, 304 Security Building, 

Los Angeles, California. Phoenix, Arizona. 





Water Transportation 


By R. Granvinte Curry, Editor 


Over 700 Water Carrier Applications Filed 


A preliminary count of the applications filed by water carriers on 
or before June 2, for certificates or permits under Part III of the 
Interstate Commerce Act shows a total of 782. 

The Bureau of Water Carriers headed by Director Talmage has 
been, and is, studying the best methods to pursue to bring about reason- 
ably expeditious handling of these applications with full protection of 
the rights of applicants and competing lines. It is thought that it may 
be possible to deal with many of these cases without the necessity of 
formal hearings. 





Quarterly Reports of Water Carriers 


Division 1 of the Interstate Commerce Commission has issued an 
order requiring each and every carrier by water within the scope of 
Section 313 of the Interstate Commerce Act to file quarterly reports of 
total freight and passenger revenue separately, the total number of tons 
of freight carried, and the number of passengers carried, in accordance 
with Quarterly Form QWS, which is prescribed. 





Extension of Credit by Water Carriers 


The I. C. C., in Ex Parte 143, has instituted an investigation to 
determine rules and regulations necessary in the public interest to 
govern the extension of credit by water carriers. All common carriers 
by water subject to the provisions of the Interstate Commerce Act, were 
made respondents and were required to show, on or before June 5, 1941, 
why the regulations proposed by the Commission should not be made 
effective. The Association of American Railroads has filed a petition 
to intervene and contends that the same rules with respect to extension 
of credit should be prescribed for water carriers as those which now ap- 
ply to the railroads. Responses by other interests have also been made. 





Status of Wharfingers 


_ The Interstate Commerce Commission has instituted an investiga- 
tion, and set for oral argument on October 2, 1941, Ex Parte No. 144, 
Status of Wharfingers, to determine the extent of its jurisdiction, if 
any, over persons engaged in the operation of public wharves and other 
terminal facilities which are used in connection with transportation by 
water of passengers and property when such persons do not actually op- 
erate vessels in such transportation. More particularly, the Commission 
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seeks to determine whether such persons are common carriers by water 
as defined in section 302 of part III of the Interstate Commerce Act. 
The Commission announced that briefs might be filed by any interested 
party on or before September 2, 1941. 

It has been known for some time that the Bureau of Water Carriers 
has given study to this question, and it is believed that Director Talmage 
suggested this procedure as one in which interested parties might have 
full opportunity to present their views and the Commission might have 
the benefit of well considered argument on the subject. 





New York Port District 
The I. C. C. has adopted the ‘‘ port district’’ as defined in the New 
York-New Jersey Treaty Creating the Port of New York Authority as 
the limits within which local water carriers may operate exempt from 
regulation under Part III of the Interstate Commerce Act. 





Seatrain Case 


Oral arguments were heard before the I. C. C. on June 12, in 
Docket No. 25728, Hoboken Manufacturers Railroad Company v. Abilene 
& Southern Railway Company, et al., and Docket No. 25878, New Or- 
leans & Lower Coast Railroad Company v. Akron, Canton & Youngs. 
town Railway Company, et al. 





Increases in Intercoastal Lumber Rates Found Not Justified 


The Interstate Commerce Commission, Division 3, in Docket No. 
4895, Eastbound Intercoastal Lumber—II, formerly U. 8. M. C. docket 
No. 600, has found not justified proposed increases in all water rates 
on lumber from United States Pacific coast ports to United States ports 
on the Atlantic and Gulf coasts from $16 to $17 per thousand feet, 
minimum 12,000 feet, and from $17 to $17.50 on quantities less than the 
minimum. It has ordered the suspended schedules to be cancelled. 

The rates were suspended upon protest of the Advisory Commission 
to the Counsel of National Defense, filed after conferences with the 
National Retail Lumber Dealers Association and other interests. 

The Commission found that the respondents had not sustained the 
burden of proof which the law placed upon them of showing the in- 
creased rates to be just and reasonable. Commissioner Mahaffie dis 
sented. 

Respondents are seeking reconsideration of the order of Division 3 
by the entire Commission. 





Pacific Coast Lumber Rates 


The I. C. C., on May 1, in I & S. 4946 suspended until December 1, 
rate increases proposed by the Pacific Lumber Carriers’ Association for 
water shipments of lumber and other forest products between ports 2 
California, Oregon and Washington. The proposed increases were 50 
cents a thousand board feet. Hearing was held in Washington, D. ©, 
on May 23. 
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Administrative Ruling of Water Carrier Bureau 


The Bureau of Water Carriers of the Interstate Commerce Com- 
mission has issued the following Administrative Ruling, No. 8: 


Question No. 1: May a carrier not otherwise subject to the act 
charter a vessel to a person other than a carrier subject to the act to be 
used by such person for the transportation of his own property in inter- 
state or foreign commerce as defined in section 302(i) ? 

Answer: Yes, but such carrier must first secure from the Com- 
mission a permit pursuant to section 309(g), or temporary authority 
pursuant to section 311(a), and have complied with all other require- 
ments of the Act applicable to contract carriers, and all regulations pre- 
scribed by the Commission pursuant thereto. 

Question No. 2: May a carrier otherwise subject to Part III of the 
interstate commerce act charter a vessel to a person other than a carrier 
subject to said act to be used by such person in the transportation of 
his own property in interstate or foreign commerce as defined in sec- 
tion 302(i) ? 

Answer: Yes, provided use of such vessel in interstate or foreign 
transportation as defined is restricted by terms of the charter to trans- 
portation within the scope of the carrier’s operating authority, and pro- 
vided the carrier has complied with all requirements of the act appli- 
cable to contract carriers and all regulations prescribed by the Com- 
mission pursuant thereto. However, since such a charter is defined in 
section 302(e) as contract carriage as to the vessel furnished, no common 
carrier may so charter his vessel without first obtaining authority from 
the Commission to operate as a contract carrier. 

Question No. 3: Must the carrier referred to in questions Nos. 1 
and 2 obtain authority from the Commission to charter a vessel to a per- 
son other than a carrier subject to the act, if transportation use of such 
vessel is restricted by terms of the charter to intrastate transportation, 
foreign transportation not subject to Part III, or transportation ex- 


empted by specific provisions of Part III, or by order of the Com- 
mission ? 


Answer: No. 


Mississippi Valley Barge Line Com and Litchfield 
and Madison Railway pany 

Application has been filed with the Commission in Docket No. 13322 
by the Atlas Corporation, the Ogden Corporation, and the Litchfield and 
Madison Railway Company to determine under section 5 of the Inter- 
state Commerce Act whether there is competition with respect to oper- 
ations of the Litchfield and Madison and the Mississippi Valley Barge 
Line Company which are related through stock ownership. The appli- 
cation alleges that there is no substantial competition between the rail- 
road and the water line and that the Commission should make a finding 
to this effect but that if it should conclude that there is competition 
within the meaning of the Act an order should be entered authorizing 
continuance of the existing status in the public interest. 
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West Coast Rail and Water Rates 


The I. C. C. in I. & S. M-1230 heard oral arguments on May 28 in 
the controversy over reduced rates proposed by competing Western 
Coast rail and water carriers. The water carriers proposed 25 per cent 
reductions in rates on shipments moving by trucks twenty-two miles be- 
tween Los Angeles and its harbor and by ship to ports on the Columbia 
River and Puget Sound. The railroads proposed a 35 per cent reduction 
of rates on shipments between Los Angeles and Portland, East Portland 
and Brooklyn, Oregon. The rates were suspended by the Commission 


pending investigation and the examiner has recommended their can- 
cellation. 





Free Lighterage For New York Port Sustained 


The I. C. C. has denied the petition of the State of New Jersey 
and the City of Jersey City asking that the railroads require a charge 
of 6.5 cents per 100 pounds for lighterage services to the New York side 
of the New York Harbor. Complainants contended that the free light- 
erage practices complained of are a violation of the Interstate Com- 
merce Act. The Commission refused to disturb the present parity of 
rates now existing in New York Harbor. 





Water Carrier Traffic 


The Bureau of Statistics of the Interstate Commerce Commission 
has released Statements No. Q-650 showing revenues and traffic of large 
carriers by water for the fourth quarter of 1940, with comparisons with 
the same period of 1939. During the last quarter of 1940 these carriers 
had freight revenue of $25,679,990 as compared with $23,234,228 in the 
1939 quarter, an increase of 10.5 per cent. They carried 5,408,398 tons 
of revenue freight in the last quarter of 1940 as compared with 4,967,652 
tons in the last quarter in 1939. The carriers were those subject to the 


Interstate Commerce Act prior to the enactment of the Transportation 
Act of 1940. 





Practices, Etc. of San Francisco Bay Area Terminals 


Mr. G. O. Basham, Chief Regulation Examiner of the Maritime Com- 
mission, has submitted a proposed report in No. 555, Practices, Etc. of 
San Francisco Bay Area Terminals. The examiner finds against the 
contention by the cities of San Francisco and Oakland that the Man- 
time Commission has no jurisdiction over their terminals because they 
are ‘‘not other persons’’ within the definition in the Shipping Act, 1916, 
as amended. The examiner follows Wharfage Charges and Practices a 
Boston, Mass., 2 U. S. M. C. 245. ot 

The examiner also concludes that certain agreements are within 
the purview of section 15 of that Act and should be filed with the Com- 
mission for approval; that one of the respondents is participating m 
unreasonable practices in collecting service charges from steamship lines 
on freight discharged at other terminals unauthorized by its tariff; in 
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using reciprocity and economic influence of its parent company in 
diverting cargo to its piers; and in receiving information in violation 
of section 20 of the Act. The examiner further concludes that the 
practice of state and municipal terminals of making tariff changes with- 
out 30 days’ notice is unreasonable ; that respondents’ rules and practices 
as to free time are unduly prejudicial and preferential and unreasonable, 
and that the rates charged for wharf demurrage and wharf storage are 
also unduly prejudicial and preferential and unreasonable. The exam- 
iner recommends that respondents should be required to file their tariffs 
with the Commission in order that regulations prescribed may be en- 
forced. 





Maritime Commission Takes Seatrain Vessels 


Seatrain Lines, Inc., which operates five ocean-going car ferries on 
the New York-Gulf Coastwise run, has been notified by the U. 8. Mari- 
time Commission to deliver two of its vessels for National Defense 
purposes. The vessels are said to be particularly adaptable for the load- 
ing of tanks and trucks and other items requiring large cubic capacity. 





Mr. Moran with Maritime Commission 


The Maritime Commission has announced that Mr. Edmond J. 
Moran, President, Moran Towing and Transportation Company, New 
York City, is now serving as a consultant with the Maritime Commission 
and is assisting in arranging for the acquisition of commercial tug boats 
i the United States Government for the British under the Lend-Lease 

ct. 





Maritime Commissioner Goes to Department of Interior 


President Roosevelt has nominated Commissioner John J. Dempsey 
of the Maritime Commission, to be Under Secretary of the Interior, 
succeeding Mr. Alvin J. Wirtz. 





Ship Tonnage Conservation 


According to circulating reports, American and British officials are 
studying a program to conserve ship tonnage by routing shipments from 
New Zealand and Australia to Great Britian via continental United 
States by rail. The program is headed by Secretary of Agriculture 
Wickard. Under this arrangement between 2000 and 2500 miles of sea 
travel would be eliminated. 





Inland Waterways Corporation Operations 


The Annual Report of the Inland Waterways Corporation for the 
calendar year 1940 has been released by the Department of Commerce. 
The Report shows that despite an increase in tonnage the Corporation 
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had a consolidated deficit from operations amounting to $273,725.40 in 
1940, as compared with a deficit of $299,949.51 in 1939. Freight tonnage 
delivered in 1940 exceeded that of 1939 by 11,456 tons. Revenues in. 
creased $523,215.53 and expenses increased $496,991.42 as compared with 
1939. The increase in expenses and the subsequent net operating deficit 
were attributed by the Chairman of the Board and President of the 
Corporation, Chester C. Thompson, to weather conditions in January 
and February, 1940, which finally necessitated an embargo at St. Louis 
and Cairo, to an unbalanced freight movement, and to increased main. 
tenance and operating costs. 





Illinois Waterway 1940 Tonnage 


Over the Illinois Waterway (between Chicago and Grafton), 
5,729,356 tons of freight moved in 1940, according to reports of the 
United States Engineer. 





Mississippi River 1940 Tonnage 


Package and bulk freight handled on the Mississippi River in 1940 
totaled 16,565,226 tons, according to the United States Engineer for the 
Mississippi Valley Division. This compares with 13,908,817 tons handled 
in 1939. 





Ohio River 1940 Tonnage 


Traffic in 1940 on the Ohio River totaled 29,549,275 tons compared 
with the traffic in 1939 (the previous peak year) of 25,955,345 tons, 
reports the Engineer for the Ohio River Division. 





Ban on R. F. C. Funds for Certain Projects 


The Senate-House Conference Committee has voted to forbid the 
R. F. C. to spend money on the St. Lawrence waterway, the Florida 
Ship Canal, the Passamaquoddy tidal project, the Tombigbee waterway 
in the South, and the proposed Nicaraguan Canal. 





Buffalo Dock Workers Strike Settled 


At the request of a Federal labor conciliator, A. F. L. union freight 
handlers called off a work-stoppage at the docks of two Great Lakes 
package lines at Buffalo, New York on May 22, and agreed to accept 
a 744-cent hourly wage increase. The workers, members of the Inter- 
national Longshoremen’s Association, had previously rejected the i- 
crease negotiated by the labor conciliator. 





Meetings of Regional Chapters 


Chicago Chapter 


Nuel D. Belnap, Chairman, 135 South LaSalle St., Chicago, Illinois. 
Meets: 12.15 P. M. First Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. 


District of Columbia Chapter 


R. Granville Curry, Chairman, Southern Bldg., Washington, D. C. 
Meets: 12.30 P. M. Third Tuesday of each month, Hay-Adams 
House, Washington, D. C. 


Metropolitan New York Chapter 


A. C. Welsh, Chairman, 66 Court St., Brooklyn, N. Y. 
Meets: (The date and place of meetings announced by notice). 


Minneapolis Chapter 
(Ninth District Chapter) 


George H. Shafer, President, G. T. M., Weyerhaeuser Sales Com- 
pany, First National Bank Building, St. Paul, Minnesota. 
Meets: 8:00 P. M. Second Monday of each month, Nicollet Hotel, 
Minneapolis. 
Pittsburgh Chapter 


Joseph C. Beck, Chairman, A. G. T. M., Gulf Refining Company, 
Gulf Building, Pittsburgh, Pennsylvania. 

Meets: 7:30 P. M. Last Monday of each month, Traffic Club of 
Pittsburgh, Hotel William Penn. 


San Francisco Chapter 


Allan P. Matthew, Chairman, Balfour Building, San Francisco}; 
California. 
Meets: Palace Hotel, San Francisco, California—quarterly. 


_N. B.: Each member shall be designated as a member of one of sixteen terri- 
torial districts into which the United States is divided by the Interstate Commerce 
Commission for the administration of the Motor Carrier Act. Unless a member, by 
written notice to the Secretary, signifies his intention to be known as a member of 
_— district, he shall automatically be a member of the district in which he 
resides. 

Members within each of the several districts may at their own expense, with the 
approval of the vice-president of the district, organize and maintain district and local 
Fon which may send delegates to annual or other meetings of the Association. 
Such chapters must conform to the constitution and by-laws of the Association, 
provided, however, that membership in the Association of Interstate Commerce 

Mission Practitioners shall be deemed a condition precedent to membership in 
any chapter. (Comnstitution—Section 5, Article IV). 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 
pages 120-122 of December, 1939 Journat). 
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Minneapolis Chapter Creates New Committees 


The Minneapolis Chapter has created three new Committees in 
addition to the Membership Committee, which was provided for in the 
constitution of the Chapter. 

The names and addresses of the Chairmen of the respective Com- 
mittees are given below: 


Membership Committee Educational Committee 


Mr. L. E. Luth, Chairman, Mr. W. W. Gibson, Chairman, 
Manager, Winona-LaCrosse Joint Attorney-at-Law, 

Traffic Ass’n, 1144 Baker Building, 
Winona, Minnesota. Minneapolis, Minnesota. 


Program & Entertainment 


Committee Legislative Committee 


Mr. 8. M. Low, Chairman, Mr. J. George Mann, Chairman, 
Traffic Manager, Traffic Manager, 

Koppers Company, Northrup, King & Company, 
1000 North Hamline Avenue, 1500 Jackson Street, 

St. Paul, Minnesota. Minneapolis, Minnesota. 


First Vice-President 


Mr. H. W. Ward, General Traffic Manager of the Minneapolis & St. 
Louis Railroad, 745 Northwestern Bank Building, Minneapolis, Minne- 
sota.... 

A great deal of interest was displayed in an open forum discussion 
of the itinerant trucker and the possibility of regulation of such truckers 
at the last meeting of the Chapter. 





Pittsburgh Chapter Elects New Officers 


At a meeting of the Pittsburgh Chapter on Monday, May 26th, the 
following were elected officers for the ensuing year: 


Chairman: Joseph C. Beck 
Vice-Chairman: P. H. Yorke 
Secretary-Treasurer: D. O. Moore 


Executive Committee 


William W. Collin, Jr. 
John B. Keeler 

W. F. Schulten 

John H. Wilharm 


Following the election of officers, the Chairman, Mr. Joseph ¢. 
Beck, made an interesting talk on the ‘‘Effect of the National Defense 
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Program upon Interstate Commerce,’’ in which he directed attention 
to the present distribution of the country’s traffic among the several 
transportation agencies, the diversion of steamships from coastwise and 
intercoastal services, resulting in a greater burden on other forms of 
transportation. Mr. Beck said: ‘‘ With the great increase in production 
of goods to meet national defense needs, there is a prime necessity for 
complete cooperation by shippers to enable the carriers to move the 
maximum amount of traffic.’’ 

There will be no further meetings of the Pittsburgh Chapter until 
Monday evening, September 29th. 

The suggestion was made that a golf outing should be held for 
members of the Chapter and their guests at a convenient date. The. 
arrangements for the tournament were left to the officers and members 
of the Executive Committee. 





Chicago Chapter Hears Luther M. Walter Discuss Prospects 
For New Railroad Administration 


At the regular monthly meeting of the Chicago Chapter, which was 
held in the Traffic Club of Chicago, on Friday, June 6th, an interesting 
talk was given by Luther M. Walter on the prospects of another Rail- 
road Administration. Mr. Walter served as Assistant Director of Public 
Service and Accounting during U. 8. Railroad Administration No. 1. 

During the past few months the Chicago members, under the direc- 


tion of Douglas F. Smith, Vice-President, F. W. Sullivan and C. R. 
Hillyer, have been conducting a very active campaign for new members 
for the national organization. As a result of this campaign a good many 
practitioners have become members, as will be seen from a glance at the 
list of New Members which appears in the Journal monthly. 

There will be no further meetings of the Chicago Chapter until 
September. 





John Buntin Appointed to Transportation Post In 
Agriculture Marketing Service 


Appointment of John L. Buntin of Orlando, Florida, as Transporta- 
tion Specialist in the Agricultural Marketing Service, was announced 
on June 4th by the Department of Agriculture. 

Mr. Buntin has had eighteen years of service with railroads serving 
important agricultural areas. He will have immediate supervision of 
matters in the Agricultural Marketing Service pertaining to transporta- 
tion. These activities include the direction of all reporting programs 
in connection with shipments, movement and unloads of farm products 
as reported by public carriers. 





Department of Commerce Service and 
Information Office 


The Service and Information Office of the Department of Com- 
merce, with headquarters in Room 1060, Department of Commerce 
Building, Washington, D. C., has furnished us with the following sun- 
mary of the services rendered by that office: 


“The staff of the Service and Information Office specializes in information for 
business men, mainly processors, manufacturers and contractors who wish to share 
in the government’s buying program. 

“The staff is able to inform, specifically the names of the men, their departments 
and office numbers whom the business man should contact to discuss the sale of the 
manufacturer’s particular supplies with the government officials. 

“The staff of the Service and Information Office spent several months studying 
the purchasing systems of governmental departments and meeting the hundreds of 
men and women charged with the responsibility of purchasing thousands of individual 
items. 

“As a result the office is able to give specific information on just whom to see, 
where to go, and what to do, to sell to the government. 

“In this way, busy executives are not unnecessarily bothered and the Service 
enables the business man to transact his business and get in and out of Washington 
with a minimum of calls made and time spent here.” 


Clyde L. Garrett, Chief of Service and Information Office, in 
making the announcement, said: 


“The office does not urge contractors to come to Washington to negotiate for 
contracts for supplies or construction. In fact, we strongly urge that they write this 
office or the proper purchasing agency first—that in any event negotiations should 
first be started by correspondence. But try as we do to convince manufacturers 
that it is not necessary for them to come to Washington, there are times when they 
come here in = of our efforts—and in those cases it is the desire of all concerned 
to take care of these men in a satisfactory manner.” 
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Railroad Retirement Acts Amendments 


The following bills to amend the Railroad Retirement Acts have 
been introduced in the 77th Congress. No action has been taken on any 
of them. 
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Bills Introduced In Congress 


By Cuarence A. Miuuer, Editor 


The following bills have been introduced in the 77th Congress: 


ADMINISTRATIVE LAW 


H. R. 4782—Introduced by Mr. Celler of New York, on May 19, 
1941, to revise the administrative procedure of Federal agencies; to 
establish the Office of Federal Administrative Procedure; to provide for 
hearing commissioners; to authorize declaratory rulings by administra- 
tive agencies ; and for other purposes. 


{Identical with S. 675.] 
DAYLIGHT SAVING TIME 


H. R. 4522—Introduced by Mrs. Rogers of Massachusetts on April 
24, 1941, to provide daylight saving between the last Sunday in March 
and the last Sunday in October in each year. 


(Identical with H. R. 4206.] 
EMPLOYMENT—NATIONAL DEFENSE CONTRACTS 


S. 1400—Introduced by Senator Lucas of Illinois, on April 29, 1941, 
to prevent discrimination against persons on account of race, color or 
creed in the distribution and enjoyment of employment opportunities 
made possible by national-defense contracts. 


{Identical with H. R. 4612 and 4641.] 
FLORIDA SHIP CANAL 


H. R. 4552—Introduced by Mr. Green of Florida, on April 28, 1941 
for the completion of the construction of the Atlantic-Gulf ship canal 
across Florida. 


GREAT LAKES TRANSPORTATION 


S. 1448—Introduced by Mr. Brown, of Michigan, on May 5, 1941, to 
permit vessels of Canadian and British registry to transport iron ore 
between United States ports and the Great Lakes during 1941. 


HIGHWAYS 


S. 1580—Introduced by Senator Hayden of Arizona, on June 2, 
1941, to supplement the Federal Aid Road Act, approved July 11, 1916, 
as amended and supplemented, to authorize appropriations during the 
national emergency declared by the President on May 27, 1941, for the 
immediate construction of roads urgently needed for the national defense, 
and for other purposes. 
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IMMIGRATION AND NATURALIZATION SERVICE 
§. 1414—Introduced by Senator Bone of Washington, on April 29, 
1941, to amend section 2, chapter 368, Forty-sixth Statutes at Large, page 
1467, March 2, 1931, relating to extra compensation of inspectors and 
employees of the Immigration and Naturalization Service. 
[Identical with S. 1454.] 


LAND GRANT RATES 


H. R. 4811—Introduced by Mr. Kefauver of Tennessee, on May 20, 
1941, relating to through rates in the case of certain property of the 
United States manufactured or processed in transit. 


MERCHANT MARINE 


S. 1537—Introduced by Senator Bulow of South Dakota, on May 
19, 1941, to prevent shortages of transportation facilities occasioned by 
the defense program and to supplement and serve ocean going vessels 
needed in the national defense by extending certain provisions of the 
Merchant Marine Act of 1936, as amended, to tugs, barges, and barge 
shipyards, and other vessels to be operated on the inland waterways 
of the United States. 

[Identical with H. R. 4729.) 


MOTOR CARRIER ACT AMENDMENTS 


[SIzES AND WEIGHTS OF MOTOR VEHICLES] 
H. R. 4785—Introduced by Mr. Magnuson of Washington, on May 
19, 1941, to amend Part II of the Interstate Commerce Act by striking 
out present section 226 and substituting a new section 226. 


[Would authorize I. C. C. sizes and weights of motor vehicles where governing 
State laws impose unreasonable burden on interstate commerce.] 


NATURAL GAS ACT—-AMENDMENT 


H. R. 4819—Introduced by Mr. Lea of California, on May 20, 1941, 
to amend section 7 of the Natural Gas Act. 


NEW ORLEANS—GULF SHIP CANAL 


H. R. 4900—Introduced by Mr. Boggs of Louisiana, on May 28, 
1941, to determine the feasibility of, and the best available route or 


a for, a ship canal from New Orleans, Louisiana, to the Gulf of 
exico. 


PASSENGER FARES—-MILITARY FORCES 


H. R. 4517—Introduced by Mr. Martin of Massachusetts, on April 
24, 1941, to provide a rate of 1 cent per mile for the transportation by 
railroad of members of the military forces of the United States. 
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PASSENGER SERVICE 


H. R. 4929—Introduced by Mr. Magnuson of Washington, on June 
2, 1941, to amend Part I of the Interstate Commerce Act to prohibit 
agreements and understandings between certain common carriers in 
connection with the furnishing of passenger service. 


PETROLEUM PIPE LINES 


H. R. 4816—Introduced by Mr. Cole of Maryland, on May 20, 1941, 
to facilitate the construction, extension, or completion of interstate 
petroleum pipe lines related to national defense. 


PROPERTY REQUISITION 


S. 1579—Introduced by Senator Reynolds of North Carolina, on 
June 2, 1941, to authorize the President of the United States to requisi- 
tion certain property for the use of or disposition by the United States, 


RAILROAD RETIREMENT ACT—-AMENDMENTS 


S. 1466—Introduced by Senator Walsh of Massachusetts, on May 7, 
1941, to further amend the Act entitled ‘‘An Act to establish a retire 
ment system for employees of carriers subject to the Interstate Commerce 
Act, and for other purposes,’’ approved August 29, 1935, as amended. 


[Would permit retirement for mental or physical total and permanent dis- 
ability without regard to age or years of service.] 


S. 1538—Introduced by Senator La Follette of Wisconsin, on May 
19, 1941, to amend the Railroad Retirement Act of 1937, to make eligible 


to an annuity individuals who, on March 1, 1937, were seventy years of 
age and were excluded because of not being employed on said date. 


RAILWAY EQUIPMENT 


H. R. 4849—Introduced by Mr. Fulmer of South Carolina, on May 
22, 1941, to provide for regulating, inspecting, cleaning, and, when 
necessary, disinfecting railway cars, other vehicles, and other materials 
entering the United States from Mexico. 


RED CAPS 
S. Res. 105—Introduced by Senator Thomas of Utah on April 29, 
1941, to investigate the employment, wages and working conditions of 
redcaps by railroad and terminal companies. 


TRANSFER OF I. C. C. FROM WASHINGTON 

H. Res. 209—Introduced by Mr. Sabath of Illinois, on May 15, 1941, 
providing for the decentralization of nondefense departments, bureaus, 
and agencies. 


{Would request, authorize and direct President to transfer to Chicago or else- 
where departments, bureaus and independent agencies whose activities can be con- 
ducted there as efficiently and economically as in Washington.] 


[Identical with H. Con. Res. 36.] 
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United States Supreme Court Action 


By Cuarence A. Miuuer, Editor 


The Supreme Court of the United States has taken the following 
action in cases of interest to members of this association : 


In No. 640—United States, et al. v. Morgan, et al., the judgment of 
the U. S. District Court for the Western District of Missouri was re- 
versed, and the order of the Secretary of Agriculture prescribing rates 
for live stock commission merchants at Kansas City was sustained. The 
Court’s decision will require the distribution of $586,000 impounded in 
the custody of the District Court pending settlement of the issues to 
live stock producers who dealt with the Kansas City commission mer- 
chants. 


In No. 732—Jenkins v. Kurn et al, the Court reversed the decision 
of the Supreme Court of Missouri which had held that Jenkins, a fireman 
of the Frisco, is not entitled to compensation for injuries incurred in a 
railroad collision July 20, 1937, because of the failure of the engineer to 
stop the train after notification by the fireman regarding the danger. 
The Missouri court set aside a $12,000 judgment, holding that Jenkins 
was guilty of primary negligence in failing to make the engineer under- 
stand his warning that a collision was imminent. Mr. Justice Murphy, 
delivering the opinion for the Court, said: ‘‘We cannot agree with the 
State high court’s rule that the fireman’s failure to prove that the 
engineer understood his warning of an impending collision eliminated 
the right to damages. To establish the fact of communication, petitioner 
had only to prove that the engineer should have comprehended the 
warning under the circumstances disclosed. He was not obligated to go 


further and produce evidence of the subjective reactions in the engi- 
neer’s mind.’’ 


_In No. 919—Steeley v. Kurn, the Court granted the petition for 
writ of certiorari and reversed the judgment of the lower court in per 
curam opinion. In this case a railroad machinist employed in a round- 
house was held by the lower court not to be entitled to recovery under 
the Federal Employer’s Liability Act for injuries sustained in lifting 


heavy engine side rod when a fellow employee dropped the side rod 
without warning. 


In No. 930—Chesapeake & Ohio Railway Company v. Richardson, 
4 suit under the Federal Employers’ Liability Act, the Court denied 
petition for writ of certiorari. 
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In Nos. 970-971—United States v. N. E. Rosenblum Truck Tines, 
Inc.; United States v. Margolies, probable jurisdiction has been noted. 
In this case the question is whether owners of trucks who haul freight 
for common carriers, in names of common carriers, were contract carriers 
within the meaning of Section 203 of the Motor Carrier Act of 1935, 


and entitled to contract carrier certificates under the ‘‘Grandfather”’ 
Clause. 


No. 594—Umion Pacific Railroad Company et al v. United States, 
et al. The Court held in this case that the provisions of the Interstate 
Commerce Act and the Elkins Act prohibiting rebates are violated by 
a railroad and a city by granting free and reduced rentals and cash 
payments to produce dealers in an adjoining city to induce them to 
become tenants of a new terminal served only by the railroad involved 
in the concessions. 


In No. 1023—Pickett v. Union Terminal Company, the Court denied 
the petition for writ of certiorari in a case in which the United States Cir- 
euit Court of Appeals for the Fifth Circuit had held that tips may be 
counted as wages for purpose of compliance with the Fair Labor 
Standards Act of 1938 so far as red caps of the Union Terminal Company 
at Dallas are concerned. 
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Frank B. Austin, (A), Examiner, Cali- 
fornia Railroad Commission, State 
Building, San Francisco, Calif. 


Charles W. Bagby, (A), 1030 Fourteenth 
St., Hickory, N. C. 


Charles H. Baker, (A), Jackson City 
Bank Bldg., Jackson, Michigan. 


Seymour S. Bernfeld, (A), 416 Consoli- 
dated Royalty Bldg., Casper, Wyoming 


H. Russell Bishop, (A), 406 Southern 
Building, Washington, D. C. 


Phil W. Bowman, (B), Com. Ass'’t., 
Freight Traffic Dept. C R I & P Ry. 
Co., 821 LaSalle Street Station, Chi- 
cago, Ill. 


William E. Boyle, (A), - Union Sta- 
tion, Providence, R. I. 


0. E. Bright, (A), American Building, 
Georgia 


Coleman ote 


Savannah, 


(A), 72 Wall Street, 
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Franz U. Buin 


(A), 415 Congress 
Street, 


Portland, Maine. 


John A. Bussian, (A), 208 South LaSalle 
St., Chicago, ill. 
Jack M. Campbell, 


(A), Box 608, Al- 
burquerque, 


New Mexico. 


Leo J. Coughlin, (B), V. P. & G. M., 
Newark Tidewater Terminal, Inc., 17 
State Street, New York, N. Y. 


J. Lyle DeBellevue, (A), Court House, 
Crowley, La. 


Gerald J. Donovan, (B) Rate Clerk, Pan 
American Petroleum & Transportation 
. i East 42nd Street, New York, 


Frederick W. Dorr, (A), 1505 Merchants 
Exchange Bldg., San Francisco, Calif. 


William W. Douglas, fA), 15 Drayton 
Street, Sevan, © 
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James E. Farley, (A), 
Street, Salem, Mass. 


Nelson P. Fegley, (A), 501 Swede St., 
Norristown, Pa. 


Zachary D. Ford, 
Roosevelt Road, 


126 Washington 


r., (A), 221 West 
icago, Ill. 


Herman R. Fritz, (B), Ass’t. to G. T. M., 
General Traffic Department, Mont- 
ied Ward & Company, Chicago, 


T. M., Hawkins 


George Gebhardt, (B), 
154 Nassau Street, 


Publishi Co., 
New York, N. Y 


Edward M. Grapp, (B) Commissioner, 
Mitchell Traffic Bureau, Mitchell, 
South Dakota 


Otis A. Green, (B), Wn. F. T. M., 
United States Lines, 216 North Mich- 
igan Ave., Chicago, Ill 


Gabriel G. Heller, (B), T. M., Motor 
Express & Terminal Corp., 1151 Pater- 
son Plank Road, Secaucus, N. J. 


Curtis E. Hill, (A), 1103 Santa Fe Blidg., 
Dallas, Texas. 


Francis E. Hinckley, (A), 100 West Mon- 
roe St., Chicago, Ill. 


Byron Hirst, (A), 301 Majestic Bldg., 
Cheyenne, ‘Wyoming. 


Melvin N. Hoiness, (A), City Hall, Bill- 
ings, Montana. 


John G. Jackson, yh 
New York, N. 


Gilbert R. rece (A), 952 Rockefeller 
Building, Cleveland, Ohio 


Willard S. Johnson, (B), A. T. M., Val- 
ley Motor Lines, Inc., 1107 D street, 
Fresno, Calif. 


Harold E. Kerry, (B), T. M., Rayonier, 
Inc., 719 White Bidg., mn Wash- 
ington 


Lazarre H. Kramer, (A), 160 North La- 
Salle Street, Suite 1832, Chicago, Ill. 


15 Broad Street, 
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Reginald S. Laughlin, (A), 530 Standard 
Oil Bldg., San Francisco, Calif. 


Oscar F. Laurie, (B), Atty. at Law, 
Cox & Walburg, Raymond Commerce 
Bldg., Newark, N. J. 


F. H. Law, (B), Vice Pres., Illinois Cen- 
tral System, 135 East Eleventh Place, 
Chicago, III. 


George J. Levy, (B), G. T. M., Davis 
Motor Lines, Inc., 43 Clarkson St., 
New York, N. Y. 


Charles E. Lewis, (A), 2822 Union 
Guardian Bldg., Detroit, Michigan 


Harold A. Lincoln, (B), T. M., Fibre- 
board Products, Inc., 710 Russ Bldg., 
San Francisco, Calif. 


Karl L. Mallard, (B), Ass’t to T. M., 
California & Hawaiian Sugar Refining 
Corp., Ltd, 215 Market Street, San 
Francisco, California. 


Elmer F. Meier, (A), 33 North LaSalle 
Street, Chicago, III. 


William C. Mellender, (B), Ass’t. V. P., 
Contract Carriers, Inc., P. O. Box 
662, Indianapolis, Indiana. 


H. Anthony Mueller, (A), Duncan Build- 
ing, Towson, Maryland. 


E. L. Murphy, Jr., (A), 1100 First Natl- 
Soo-Line Bldg., Minneapolis, Minn. 


Joseph L. Ragel, (B), T. M., Public 
Service Co. of Northern IIl., 72 West 
Adams Street, Chicago, III. 


Washington Street, Gainesville, Ga. 





Reinstated as Member 
Joseph H. Blackshear, (A), 11% West 


Walter E. Perkins, (B), 8433 Harold 
Way, Hollywood, California. 


Cecil Young Roberts, (B), Sec’y. Gulf 
Intercoastal Conf., 708 Whitney Bldg., 
New Orleans, La. 


Wesley A. Rogers, (B), Chief of Tariff 
Bureau, American’ Bargeline Co, 
Grant Building, Pittsburgh, Pa. 


Leslie M. Rudy. (B), Port Mgr., Port of 
Redwood City, Redwood City, Calif. 


Robert P. Smith, (A), 511-21 Bowen 
Bldg., 815 Fifteenth St., N. W., Wash- 
ington, D. C. 


Richard H. Specker, (B), Ass’t. to T. M., 
Luckenbach SS. Co., Inc., 120 Wall 
St., New York, N. Y. 


Joseph Starin, (A), Dept. of Public Ser- 
vice, Insurance Building, Olympia, 
Washington. 


Harry D. Thirkield, (A), 51 Maiden 
Lane, New York, N. Y. 


Edward F. Treadwell, (A), 530 Stand- 
ard Oil Building, San Francisco, Calif. 

Everett C. Valdes, (B), T. M., Des- 
mond’s, 424 West IIth St., Los An- 
geles, Calif. 


Duane Vergeer, (A), 810 Spalding Build- 
ing, Portland, Oregon. 

Abraham C. Webber, (A), 1113-18 Bar- 
risters Hall, Pemberton Square, Bos- 
ton, Mass. 


Edgar Dawson Yeomans, (A), 670 Pacific 
Electric Bldg., Los Angeles, Calif. 
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APPLICATION FOR MEMBERSHIP 


nn. a | hereby make 
(Please print) 
application for membership in the Association of Practitioners Before the Interstate 
Commerce Commission. 





1. My office address is 





(Street or Building) 





(City) . (State) 


2. I reside at 





(Street Number) : (City) 





(State) 
3. 1 was we “¥, practice before the Interstate Commerce Commission, 
a), 
under l-b, Paragraph (b), of the Rules of Practice of the Commission, by certificate 




















and order dated. and am now a member in good 
standing of the bar of that Commission. 
4, (For those admitted under Paragraph (a) ). I was admitted to practice as an 
attorney at law by the Court of... 
on the....... day of i 
5, (For those admitted under Paragraph (b) ). My occupation is 











, and I am employed by, or am affiliated 











(Signature of Applicant) 


Application not accepted unless accompanied by check. Annual dues, includ- 
ing Journat, $6.00. If application is filed between October Ist, and March 


3ist, $6.00. If filed between March 3ist and September 30th, $3.00. 








